United States
Department of the Interior
Bureau of Reclamation
Central Valley Project

American River Division

MANAGEMENT AGREEMENT
Between
THE UNITED STATES OF AMERICA AND THE STATE OF CALIFORNIA
For fhe
ADMINISTRATION, OPERATION, MAINTENANCE, AND DEVELOPMENT OF
RECREATION USES AND FACILITIES
At
FOLSOM LAKE, LAKE NATOMA, AND AUBURN DAM AND

RESERVOIR AREA PROJECT LLANDS

Managing Agreement No. 12-LC-20-0017

JAN 2 4 2012

Date:




UNITED STATES
DEPARTMENT OF THE INTERIOR
BUREAU OF RECLAMATION
Central Valley Project

American River Division

MANAGEMENT AGREEMENT BETWEEN THE UNITED STATES OF AMERICA
AND THE STATE OF CALIFORNIA
FOR THE ADMINISTRATION, OPERATION, MAINTENANCE, AND
DEVELOPMENT OF RECREATION USES AND FACILITIES AT FOLSOM LAKE, LAKE

NATOMA, AND AUBURN DAM AND RESERVOIR AREA PROJECT LANDS

Avrticle No. Table of Contents Page No.
Preamble 1

1 Definitions 5

2 Management of the Project Areas 12

3 Terms of Agreement and Termination of Existing 12

Management Agreements

4 Funding/Cost Share 13

5 Fees and Revenues 16

6 Reserve Fund 16

7 Reclamation Use Paramount 17

8 Partnership and Cooperation 19



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

Administration

Risk and Damages/Hold Harmless
Operations and Maintenance
Use Authorization, Concessions, Special Events
Facility Development
Title to Land, Recreation Facilities, Improvements
Resource Management Plan/General Plan
Reservoir Water Levels
Real Property Management
Fire Prevention, Protection and Suppression
Sever or Reassign Lands
Extraordinary or Catastrophic Occurrences
Consumptive Use of Water by State
Reservations
Contingent on Appropriations
Miscellaneous Provisions
Notice of Cure/Dispute Resolution
Modification
Termination
Designated Representatives/ Notices
Severability
Officials or Employees Not to Benefit
Survivor Clause

Signature Page

19

20

21

30

35

35

37

38

39

41

42

42

43

43

44

44

46

47

47

48

48

49

49

49



EXHIBITS

Exhibit A Project Areas Map

Exhibit B Environmental Requirements

Exhibit C Equal Opportunity Requirements

Exhibit D Title VI, Civil Rights Act of 1964

Exhibit E Non-Expendable Government Property Requirements
Exhibit F Reclamation Manual/ Directives and Standards LND 02 and
LND 04-02 Concession Management by Non-Federal Partners
Exhibit G Department of the Interior, Department Manual
Intergovernmental Relations

Exhibit H 43CFR 423 & 43CFR 429

Exhibit I Listing of Relevant Laws, Regulations and Executive Orders
Exhibit J Reserve Fund Annual Reconciliation

Exhibit K Assigned Government Property

Exhibit L Types of Authorized Activity Fees

Exhibit M Listing of Existing Third Party Agreements and Contracts



UNITED STATES
DEPARTMENT OF THE INTERIOR
BUREAU OF RECLAMATION

Central Valley Project |

American River Division

MANAGEMENT AGREEMENT BETWEEN THE UNITED STATES OF AMERICA
AND THE STATE OF CALIFORNIA
FOR THE ADMINISTRATION, OPERATION, MAINTENANCE, AND
DEVELOPMENT OF RECREATION USES AND FACILITIES AT FOLSOM LAKE, LAKE

NATOMA, AND AUBURN DAM AND RESERVOIR AREA PROJECT LANDS

THIS MANAGING PARTNER AGREEMENT, hereinafter referred to

as “Agreement” or “MPA”, made as of this ﬁ 7 day of %@f (/ 2012, pursuant to Act

of Congress June 17, 1902 (32 Stat. 388) and acts amendatory thereof and supplementary thereto,
collectively known and referred to as Federal Reclamation Laws, particularly the Federal Water Project
Recreation Act of July 9, 1965, Public Law 89-72 (79 Stat. 213), as amended particularly by Title XXVIII
of Reclamation Recreation Management Act of October 30, 1992 (102-575, 106 Stat. 4690-4693),
between the United States of America acting by and through the Regional Director, Mid-Pacific Region,
Bureau of Rec-zlamation, or his duly authorized representative hereinafter styled “Reclamation”, and the
State of California, acting by and through the Director, Department of Parks and Recreation, hereinafter
referred to as the "State" or “California State Parks”, in accordance with California Public Resource Code

Section 5080.30 et seq., as amended.



WITNESSETH THAT:

WHEREAS, the United States has constructed Folsom and Nimbus Dams and
Reservoirs (Folsom Lake and Lake Natoma) and associated diversion facilities and canals located in
Placer, El Dorado, and Sacramento Counties, California pursuant to the Flood Control Act of 1944 (Act
of December 22, 1944, h. 665, 58 Stat. 887) and the American River Basin Development Act (Act of
October 14, 1949, ch. 690, 63 Stat. 852), and;

WHEREAS, the United States acquired certain lands, hereinafter referred to as “Auburn
Dam and Reservoir Area Project Lands” for the purpose of constructing, operating and maintaining the
Auburn Folsom South Unit, Auburn Dam and Reservoir, an authorized feature of the Central Valley
Project, located in Placer, EI Dorado and Sacramento Counties, California as well as portions of the cities
of Folsom and Rancho Cordova, and,

WHEREAS, the Public Law 89-161 (79, Stat 615) authorized the Auburn-Folsom South
Unit of the Central Valley Project including Auburn Dam, and further authorized the Secretary of the
Interior to construct, operate and maintain public outdoor recreation and fish and wildlife enhancement
facilities and to provide for public use and enjoyment of unit lands in a manner coordinated with other
unit purposes, and;

WHEREAS, the Auburn Project remains a congressionally authorized water resource
project and Reclamation must preserve and maintain the Auburn Dam Project Lands for the project
purposes and minimize uses and development that could significantly impact those lands for the
construction of Auburn Dam, and;

WHEREAS, the parties hereto have previously entered into recreation area specific
agreements and/or contracts including No. 14-06-200-7171 “Folsom Lake Lease of Land for State Park,”

dated August 16, 1956 as amended; and various agreements for the management of Auburn State
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Recreation Area since 1977, including Purchase Order R11PX2002 — Auburn State Recreation Area; for
the management and development of public recreation and recreation facilities at the above referenced
projects in order to provide for law enforcement, public safety, resource protection, use and enjoyment of
those areas consistent with project purposes, and;

WHEREAS, the California State Park and Recreation Commission has classified Folsom
Lake as a State Recreation Area, the Folsom Powerhouse as a State Historic Park, and the Auburn Dam
Project Lands as a State Recreation Area, and;

WHEREAS, the mission of California State Parks is to provide for the health, inspiration
and education of the people of California by helping to preserve the state’s extraordinary biological
diversity, protecting its most valued natural and cultural resources, and creating opportunities for high
quality outdoor recreation, and;

WHEREAS, the State has purchased approximately 2500 acres of land as additions to
these recreation areas (see Definitions, “Recreation Area”) and has funded the development of significant
recreation facilities in these areas, and;

WHEREAS, Folsom Lake State Recreation Area encompasses approximately 20,000
acres of water and land and is a major recreational resource for the Sacramento region, with an annual
visitation of approximately two million visitors, and;

WHEREAS, Auburn State Recreation Area encompasses approximately 30,000 acres of
federal lands and has become a major recreational resource for the greater Sacramento region with an
annual visitation of approximately 1 million visitors, and,;

WHEREAS, California Public Resources Code Section 5080.30 allows California State
Parks to enter into agreements with the United States “...for the care, maintenance, administration, and
control by any party to the agreement, of lands under the jurisdiction of any party to the agreement for the

purpose of the state park system”, and,;



WHEREAS, the parties wish to continue a longstanding partnership to provide for the
public services and project purposes described above, but in a more efficient and comprehensive manner
by incorporating all lands of the Folsom Lake, Lake Natoma, and Auburn Dam And Reservoir Area
Project Lands into a single Managing Partner Agreement, and;

WHEREAS, the parties hereto mutually agree to enter into a Managing Partner
Agreement for the continued administration, operation, maintenance and development of public
recreation facilities, protection of natural and cultural resources and provision of public health and safety
at Folsom Lake, Lake Natoma and Auburn Dam and Reservoir Area Project Lands, and;

WHEREAS, the parties acknowledge and agree that the longstanding partnership
between Reclamation and the State has been a benefit to the Project Area and the visiting public.

NOW, THEREFORE, it is agreed as follows:

1. DEFINITIONS

When used herein unless otherwise distinctly expressed or manifestly
incompatible with the intent hereof, the terms

@) “Appropriation” means any funds, subject to Federal appropriation law, provided

to the State from the Federal government without regard to the authorization for such

funds or the manner in which they were transferred.
(b) “CEQA” means the California Environmental Quality Act, California Public

Resources Code 21000 et seq.

() “Commercial Filming” means any still photography or filming activity within the

Project Area by “for-profit” or “non-profit” entities pursuant to Public Law 106-206

(Commercial Filming on Public Lands Act).

(d) “Concession (Federal)” means a non-Federal commercial business that supports

appropriate public recreational uses and provides facilities, goods, or services for which
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revenues are collected. A concession generally involves use of the Federal Lands and
Water and may involve the use or development of real property improvements.

(e) “Concession (State)”’means a person, corporation, partnership or association
contracted with the State to provide services not normally provided by State employees
for the safety and convenience of the general public in the use and enjoyment of and the
enhancement of recreational and educational experiences as units of the State Park
System. Concessions shall not be entered into solely for their revenue producing potential
(Cal. Pub. Resources Code § 5080.3).

4] “Cost Share” means the value of Federal Government or non-Federal

Partners’ contributions that is reasonable and allowable for the proper accomplishment of
a project or program. Contributions can be third-party and in-kind contributions when
allowed in the Financial Assistance Agreement. All contributions must be verifiable in
the records of the partners.

(o)) “Deferred Maintenance” means the practice of postponing maintenance activities
such as repairs on both real property (i.e. infrastructure) and personal property (i.e.

machinery) in order to save costs, meet budget funding levels, or realign available budget

monies.

(h) “EAP” means the Reclamation Emergency Action Plan.

(M “ESA” means the Endangered Species Act of 1973; and 16 U.S.C. §1531 et seq.
() “Emergency”” means any situation that requires immediate action to reduce or

avoid endangering public health and safety, the environment or protection of property.
(k) “Federal Ceiling” means the maximum amount of appropriated Federal funds

that Reclamation will commit for consideration of Cost Share funding.



() “Federal Fiscal Year” means that annual period, from October 1 of one calendar
year to September 30 of the next calendar year, on which the United States government
bases its budget.

(m) “Federal Lands and Water” means those land and water areas within the Project
Areas owned by the United States and managed by the Department of the Interior,
Bureau of Reclamation.

(n) “Financial Assistance Agreement” means the appropriate legal instrument to
reflect the relationship between the United States Government and a non-Federal partner
when the principal purpose of the relationship is to provide Federal funding to
accomplish a mutual public benefit and support, as authorized and defined by law.

(o) “Fire Management Plan” means a strategic Federal plan that defines a program to
manage wildland and prescribed fires and documents the Fire Management Program in
the approved land use plan. The plan is supplemented by operational plans such as
preparedness plans, preplanned dispatch plans, prescribed fire plans, and prevention
plans.

(p) “General Plan” means the State plan prepared in accordance with the State’s
Planning Handbook, California Public Resources Code, Section 5002.2 and related
sections that apply to the Recreation Areas. General Plans direct the long-range
development and management of a park unit by providing a broad framework of goals,
policies and guidelines.

()] “Good Repair” means maintaining functional use and longevity of facilities and
equipment through use of appropriate actions including, but not limited to, controlled

maintenance, standard operating procedures, maintenance manuals; meeting Federal,



State and applicable local health department standards; meeting public safety needs and
standards; and maintaining facilities in a safe, neat, clean, and well kept condition.

(n  “Hazardous Material” means (1) any substance, pollutant, or contaminant listed
as hazardous under the Comprehensive Environmental Response, Compensation, and
Liability Act (CERCLA), 42 U.S.C. Section 9601 (14) and (33); (2) oil as defined by the
Clean Water Act, 33 U.S.C. Section 1321 (a) and the Oil Pollution Act, 33 U.S.C.
Section 2701 (23); (3) thermal pollution, refuse, garbage, sewage effluent, industrial
waste, mine or mill tailings, mineral salts, pesticides, and other solid waste; and (4) any
other substance regulated as hazardous or toxic under Federal, State, local, or Tribal law.

(s)  “Industrial Areas” means those areas reserved by Reclamation to manage project
facilities including dam works, power generation, water delivery, and related functions.
Industrial Areas include all areas within the Project Areas surrounding the dam, outlet
works, feeder canals, and distribution works, wherein Reclamation and/or water user
organization(s) retains responsibility for the protection, operation, and maintenance of
Project Facilities. The Industrial Areas are shown on Exhibit A.

(t) “Integrated Pest Management Plan” (IPMP) means the Federal plan which is
systematic and environmentally compatible to maintain pest populations within
economically and environmentally tolerable levels.

(1)) “Maintenance” means the act of keeping fixed assets in Good Repair. It includes
preventive maintenance, normal repairs, replacement of parts and structural components,
and other activities needed to preserve the asset so that it continues to provide acceptable
services and achieves its expected life. Maintenance excludes activities aimed at
expanding the capacity of an asset or otherwise upgrading it to serve needs different

from, or significantly greater than, those originally intended.
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(V) “Management of the Project Areas” means to administer, operate, maintain, and
develop the Project Areas identified in Exhibit A — Area Map, to provide a benefit to the
public and to assist Reclamation to meet the authorized project purposes including
providing public health and safety, recreation, and protection of lands and surface waters
in accordance with this Agreement. Management includes preserving and managing
resource values and conditions as opportunities and funding are available.

(w)  “Mutually Agree” or “Mutually Agreed” means each parties’ designated
representatives are in agreement on a proposed action. Such agreements will be in
writing.

(x) “NEPA” means the National Environmental Policy Act 42 USC § 4321, et. seq.

) “Operations & Maintenance (O&M)” means the functions, duties and labor
associated with the daily operations and normal repairs, replacement of parts and
structural components, and other activities needed to preserve an asset so that it continues
to provide acceptable services and achieves its expected life.

(2) “Operational Deficit” means the difference between the amounts of
Revenue collected and the State’s actual operation and maintenance costs for
Management of the Project Areas. State’s actual operation and maintenance costs
include, but are not limited to, costs incurred for management of the District relative to
the Project Areas, as well as administrative overhead. Operational Deficit does not
include indirect overhead such as required audits.

(aa)  “Private or Exclusive Use” as defined by 43 CFR 429 means any use that
involves structures or other improvements used for recreational or residential purposes to
the exclusion of public uses or which creates the perception of such exclusion and are not

associated with the official management of a Reclamation Project. This includes, but is
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not limited to boat docks, cabin sites, residences, trailers, manufactured or mobile homes,
structures, roads, or other improvements.

(bb)  ”Project Areas" means all lands withdrawn or acquired in the name of the
United States, and waters within the Folsom and Auburn Folsom South Unit cited in the
title to this agreement (as shown on Exhibit A) for which management of recreation and
recreation facilities is authorized pursuant to this Agreement. The Project Areas also
include lands covered by flood easements and lands withdrawn by Federal agencies other
than Reclamation when these lands are part of the authorized projects, and included in
current or future agreements between the Federal agency and Reclamation for
management of recreation and other purposes.

(cc)  “Project Facilities” means those water diversion, collection, storage, and carriage
facilities, and appurtenant ancillary facilities constructed as features of the Central Valley
Project related to Folsom Unit and Auburn/Folsom South Unit for flood control, water
supply and other purposes.

(dd)  “Project Operations” means functions, duties and labor associated with Project
Facilities.

(ee)  “Reclamation” means the United States Department of the Interior, Bureau of
Reclamation, or its duly authorized representative(s).

(F) “Recreation Area” means all Federal lands and water within the Project Areas
and adjoining state owned lands as shown in Exhibit A.

(gg) “Recreation Facilities” means those facilities constructed or installed at the Project
Avreas for recreational purposes for the public or for support of such recreational purpose.
Recreation Facilities include, but are not limited to, buildings such as park headquarters,

visitor centers, and maintenance shops; other structures or amenities including
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campgrounds, picnic grounds, boat docks and ramps; and infrastructure; consisting of
electrical lines, water systems, roads, trails, parking areas, sewer systems, signs, trash
facilities, and interior fencing.

(hh) “Reserve Fund” means a separate fund established by the State to facilitate
available funds for capital improvements, major repairs, or replacement of facilities,
roads or other infrastructure, emergency purposes or catastrophic incidents.

(i)  “Resource Management Plan(s)” means the plan(s) prepared in accordance with
Title XXV of Public Law 102-575 and Reclamation’s Resource Management Plan
Guidebook.

(i)  “Revenues” means all receipts derived from entry, use fees and permits which
the State is permitted to collect pursuant to its authority; including, but not limited to
fees, charges, tolls, and rents, charged by the State for public recreation use, special
events and uses and concessionaire agreements issued or administered by the State
pursuant to California Public Resources Code 8§ 5010(a) and 5080.32.

(kk)  “State” or “California State Parks” means the State of California, Department of
Parks and Recreation, or its duly authorized representative(s).

(II)  “State Fiscal Year” means that annual period, from July 1 of one calendar year to
June 30 of the next calendar year, on which the State government bases its budget.

(mm) “Third Party Agreements” means agreements and contracts, including, but not
limited to, special use, Concession contracts, and service contracts, issued by the State to
another entity to provide recreation related services and facilities for the Project Area
other than Commercial Filming and Rights-of-Use.

(nn)  “Use Authorization” means various land use or resource management documents

or instruments including, but not limited to, license agreements, contracts, rights-of-way,
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rights of entry, easements, leases, permits, and other rights of use issued or granted by
Reclamation on, over, across or under the Federal Lands and Water.

(00)  ”Use-Authorization Permittee” means the person or entity that has been granted a
“Use Authorization”.

(pp)  "Water User Organization(s)" means the Water Districts and Water Authorities
associated with the Recreation, Industrial and Project Areas or their duly authorized
representative(s).

(qg)  “Wildfire Management Plan” means a State plan to identify and coordinate
responsibilities and actions for the prevention and suppression of wildfires and post-fire

stabilization and restoration.

2. MANAGEMENT OF THE PROJECT AREAS

@ The State agrees to accept Management of the Project Areas, including any
changes or alterations to the boundaries or definition of the Project Areas from time to
time through a notification process by both parties and such changes or alterations shall
be noted and described on the Project maps (Exhibit A).

(b) This transfer of Management of the Project Areas is subject to any existing or
subsequently issued Use Authorization.

(c)  If such Use Authorization materially affects either the scope or provisions of the
MPA, including but not limited to recreation use of the Project Areas and Revenues then
Reclamation and the State will review the terms and conditions of the MPA affected by

the Use Authorization and amend the MPA, if necessary.
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3. TERMS OF AGREEMENT AND TERMINATION OF EXISTING MANAGEMENT
AGREEMENTS AND/OR CONTRACTS

The term of this MPA will be twenty five (25) years from the date first written above,
unless terminated sooner as provided herein. If either party desires to renew this MPA, notice is
to be provided to the other party no later than three years prior to expiration of this MPA, and the
parties hereto shall, in good faith, commence negotiation of a new management agreement. By
execution of this MPA, all other agreements including leases and permits between the State and
Reclamation for the management of public recreation and Recreation Facilities at the subject

Project Areas are terminated and superseded.

4. FUNDING AND COST SHARE

@) Reclamation and the State recognize that costs for Management of the Project
Areas pursuant to this Agreement may exceed the Revenue generated, resulting in an
“Operational Deficit”. Reclamation shall, in situations where the State’s actual Operation
and Maintenance (O&M) costs at the Project Areas exceed Revenues and result in an
Operational Deficit, enter into a Financial Assistance Agreement with the State to
provide O&M funding of no more than fifty percent by way of a Cost Share arrangement
as authorized by law. As provided in the Reclamation Recreation Management Act
“Reclamation may cost share up to fifty percent of O&M for periodic, short-term
situations when cost sharing is determined by Reclamation to be in the best interest of the
United States and the public.” O&M Cost Share amounts provided by Reclamation shall
be solely for the purposes identified in this MPA.

(b) Reclamation intends to enter into Financial Assistance Agreements subject to

Federal appropriations to Cost Share up to fifty percent of the annual Operational Deficit
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not to exceed the Federal Ceiling. This Federal Ceiling is initially established at $2.5
million; however, both parties will revisit this ceiling in conjunction with the
development of subsequent Financial Assistance Agreements and through an amendment
of this MPA, as necessary. Reasonable adjustments to the Federal Ceiling may be made
as frequently as annually, but no less frequent than upon the issuance of each new
successive Financial Assistance Agreement. Such adjustments are to be based upon
increased management costs, inflation, cost of living, available appropriations, and other
factors. Notwithstanding the above, both parties will review this value every five years in
conjunction with any future Financial Assistance Agreement, and make reasonable
adjustments through an amendment of this MPA.

(c) Award of Cost Share funds by Reclamation will require the State, at their own
expense, to conduct an annual audit in accordance with the Single Audit Act
Amendments of 1996, as may be amended, for each year that funds are received.

(d) Should circumstances preclude a Cost Share by Reclamation, or adequate State
appropriations and/or revenues in any particular year, both parties will meet immediately
to devise a strategy to address the funding shortfall (see section (i)).

(e) The following Cost Share formula shall be applied and will be determined
annually on a State Fiscal Year basis:

e State operational costs minus Revenues = Operational Deficit
e Operational Deficit divided by 2 = O&M Cost Share
Cost Share figures will be used by each party, subject to the limits identified in the MPA,

for the purposes of requesting budget appropriations for future fiscal years.
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4] State and Federal appropriations and Revenues will comprise the funding
mechanism for the operation and maintenance for the Project Areas pursuant to this
MPA.
(9) Outside funding sources, when available, may be used to offset the Cost-Share
obligation for each party for the purpose of this MPA.

(M Outside sources of funding are those other than Revenues and Federal or
State appropriations.

(i) Not all outside funding sources may be applicable to the O&M Cost
Share.

(iii) It is recognized by both parties that different sources of outside funding
may have specific applications.
(h) The parties agree to consider in-kind services within their respective agency
authorities that may be mutually beneficial to the overall objectives of this MPA. By
mutual agreement, the value of any in-kind services or work may be applied in
determining annual Cost-Share obligations. Application of in-kind services for this

purpose will be based upon official financial or other documentation.

Q) Reclamation and the State will
0] Convene annually prior to the beginning of the State Fiscal Year to
review the State’s proposed operating plan including any projected operating
deficit, and will work together in good faith to review the opportunities and
feasibility of reducing the projected operational deficit through adjustment to the
fee structure, identification of additional revenue sources such as special use fees,

and reduction in cost elements.
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(i) Convene periodically during the calendar year but not less than quarterly
to review financial information, evaluate the status of any emerging operational
deficit and take reasonable action to minimize the deficit.

(iii) Develop an operating plan for the upcoming State Fiscal Year as a basis
of the Financial Assistance Agreement’s scope of work and financial
accountability. For this purpose the State shall provide the use data, financial and
other information requested by Reclamation by January 15th of each year.

(iv) Create efficiencies through the sharing of resources for the purposes

stated in this MPA.

5. FEES AND REVENUES

@) Fees will be set in accordance with the fee schedule established for California
State Parks in accordance with State statutes, and shall comply with Federal laws relating
to recreation on Federal lands. Consistent with California Public Resources Code 88
5010.1, 5080.30, and 5080.32, the State will collect, and retain Revenues for use at the
Recreation Area. Types of fees authorized by Reclamation are shown on Exhibit L. The
current approved fee schedule shall be provided as part of the annual financial
documentation. All Revenue collected by the State shall be retained in a State account
and shall be used for the purposes of this MPA consistent with California Public
Resources Code § 5080.32. In the event of termination of this MPA for any reason, or
expiration of this MPA, any unexpended Revenues shall become the property of the

State.
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6. RESERVE FUND
(a) Both parties agree that the State shall implement and utilize a Reserve Fund to
facilitate availability of adequate funds for capital improvements, major repairs and
replacement of Recreation Facilities. The State, with the concurrence of Reclamation,
will determine the appropriate use for funds contained within the Reserve Fund in
accordance with the purposes of this Article 6.
(b) Upon mutual agreement of both parties the Reserve Fund may be used for
emergency situations or catastrophic occurrences at the Recreation Area.
(©) The Reserve Fund will be comprised of:
(1) A Capital Improvement and Repair (CIR) fee assessed by California
State Parks and paid by park visitors for activities including but not
limited to entrance, camping, boat launching, annual passes and day use
occurring within the Project Areas. Generally, the CIR fee will range in
the amount of 10% to 25% above the existing base fees identified in the
annual financial document but may be adjusted in response to market
conditions, special programs, fee type or category and special needs.
(i) CIR fee percentage will be established and implemented by the State
within one year of the date of execution of this MPA, and will be
periodically reviewed and adjusted.
(1) Aninventory and prioritization of all Deferred Maintenance intended
to be accomplished through the CIR shall be identified in each
Financial Assistance Agreement.
(2) Deferred Maintenance project costs shall determine the amount of

funds required to establish a funding target for the CIR.
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(iii.)  The Reserve Fund shall not be considered in the Cost Share calculations
and obligations.
(d) In the event of termination of this MPA for any reason, or expiration of this

MPA, any unexpended funds of the Reserve Fund shall become the property of the State.

7. RECLAMATION USE PARAMOUNT

@) The rights of the State under this MPA are subordinate to the prior rights of
Reclamation and Water User Organization(s) or Use-Authorization Permitees (Exhibit
M) to use any portion of the Project Areas for the primary purposes of the Project
Facilities or activities pursuant to Federal Reclamation Law, rules and regulations.
Reclamation will give written notice to the State if Reclamation determines that changes
in land use within the Project Areas are necessary for the primary purposes of the project.
(b) Reclamation and Water User Organization(s) retain responsibility over the
Industrial Areas as defined herein and shown at Exhibit A. Jurisdiction is retained by
Reclamation to provide proper operation, maintenance, repair, and protection of Project
Facilities, including, but not limited to the Industrial Areas. Any use of the Industrial
Areas for recreation purposes by the State must have specific prior written approval by
Reclamation’s designated representative and written concurrence from Water User
Organization(s), and shall not interfere with the operation of the Industrial Areas. In
areas where authorized recreational use currently exists such as trail use across the top of
Dikes 1-6, Mormon Island Auxiliary Dam, the State is responsible for managing the
recreation use and Reclamation is responsible for the operation and maintenance of the

Project Facilities.
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(c) Pursuant to Title 43 CFR 423, Reclamation may close the Project Areas, or any
portion thereof, including the Industrial Areas to public use whenever Reclamation
determines such restriction is necessary in the interest of Project operation, public safety,
or national security. Reclamation’s designated representative shall give written notice to
the State of any such closure. This notice shall be given as soon as practicable after a
determination for closure is made and shall include the date when the closure becomes
effective. The State shall enforce such closure and such enforcement shall include
coordination and cooperation with Reclamation and Water User Organization(s).
Reclamation will work with the State to minimize impacts to Revenues during such

closures. Enforcement of such closures shall be at no cost to the State.

8. LIAISON

Both parties agree to identify individuals who will serve as liaisons and points of contact
for each party to ensure timely responses to inquiries, the smooth, uninterrupted flow of
information and compliance with this MPA. The liaisons do not have any authority to

direct any activity under the MPA or to amend or modify the MPA.

9. ADMINISTRATION

@) The parties will meet annually, to review and inspect the Project Areas regarding
compliance with this MPA. The purpose being to ensure that administration, operation,
maintenance, and development procedures are adequate; to identify and correct
deficiencies and problems; and to ensure the Management of the Project Areas is in

accordance with the MPA.
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(b)

0] Reviews will be in accordance with the Reclamation Manual and will
include, but are not necessarily limited to: monitoring health and safety;
appropriate use of the Federal Lands and Water; land interests and resources; and
inspections of Recreation Facilities and operations, including third party
Concession contracts or permits, and basic service contracts, within the Project
Areas.

(i) Deficiencies and problems within the Project Areas will be corrected in a
timely manner in accordance with the terms of this MPA. Conclusions and
recommendations based upon such reviews and inspections will provide direction
for, and possible modification of the administration, operation, maintenance, and
development responsibilities pursuant to this MPA.

The State shall maintain financial accounting record for Project Areas to satisfy

the requirements of this MPA and shall furnish to Reclamation an annual report not later

than 120 days following the close of the State Fiscal Year. An annual financial report

shall include all revenues received and expenditures for operations and development of

Recreation Facilities and Management of the Project Areas. The State will keep all

financial records in accordance with generally accepted accounting principles.

(©

RECREATION USE DATA REPORT — On September 15 of each year, the

State will furnish to Reclamation’s designated representative an annual summary of

recreation related visitor uses at the Project Areas for the year (eg. September 15, 2011 to

September 14, 2012). Reclamation will provide the forms for this report, which is

currently titled “Recreation Use Data Report”.
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(d)  The State agrees that Reclamation shall have the right to examine and to access
any pertinent books, documents, papers, and records of the State and/or third party
entities involving transactions related to this MPA.

(e) Reclamation’s designated representative may at any time request an independent
audit or examination of records related to any third party Concession contract or other
service contracts. Such independent audit or examination of records shall be performed

at Reclamation’s cost.

10. RISK AND HOLD HARMLESS

@) The parties hereto will each be responsible and liable only for the negligent acts
or omissions of their respective employees to the extent provided by law. However,
nothing in this Agreement will be construed to be an admission of fault or liability, and
nothing will limit the defenses and immunities legally available to each party against
each other and third parties.

(b) The State agrees to hold harmless the United States, its employees, contractors,
agents, and assigns from any loss or damage and from any liability on account of
personal injury, property damage, or claims for personal injury or death arising from the
State’s activities under this Agreement.

(c) The United States agrees to hold harmless the State of California, its employees,
contractors, agents, and assigns from any loss or damage and from any liability on
account of personal injury, property damage, or claims for personal injury or death

arising from the United States’ activities under this Agreement.
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11. OPERATIONS AND MAINTENANCE
(@) In accordance with this MPA, the State will be responsible for providing the
following services in the Project Area: visitor services, law enforcement and emergency
services, recreation facility maintenance, management of recreation and public use,
environmental compliance, resource protection and management as defined in subsection
(v). The State will determine the proper and/or minimum service and staffing levels
necessary for ongoing provision of the above services, consistent with available funding.
(b) The State must ensure its management activities under this MPA, do not
compromise Reclamation’s responsibility to meet statutory, regulatory and policy
requirements for flood control, the delivery of water and power and other project
purposes.
(c) The State will ensure that land use and administration of the Project Areas will
conform to all applicable Federal laws, rules, regulations, policies, and Executive Orders.
(Exhibit “T”’). Where State policy, law, and/or regulations are more stringent, but do not
conflict with Federal policy, law, and/or regulations, the State’s will be the required
standard.
(d) Scope of Services to be provided by the State:
(i) LAW ENFORCEMENT

1. The State assumes full responsibility for maintaining lawful

order and providing for the safety of the public in the Project Areas

managed by the State pursuant to this MPA.

2. The State will exercise its law enforcement authority in the

Project Areas, as staffing and resources allow, to maintain and preserve
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law and order, and to protect Recreation Facilities, resources, and
Federal Lands and Water from unauthorized use.

3. The State will, under its authority (Cal. Pub. Resources Code §
5003), adopt and enforce rules and regulations as necessary and desirable
to effectively manage the Project Areas, including law enforcement,
public health and safety pursuant to this MPA.

4. The State’s rules and regulations will be consistent with
regulations promulgated by Reclamation in 43 Code of Federal
Regulations, Part 423 and Part 429 (Attachments) and other applicable
Federal and State laws, rules, regulations, and policies currently in place
or as may be adopted in the future. Reclamation will notify State of new
or updated regulations or policies as they apply to the provisions of this
MPA.

5. The State is not responsible for security requirements of Project
Facilities within the Industrial Areas; but may be requested to coordinate
and cooperate with Reclamation security personnel and contractor.

6. The State will exchange law enforcement information with
Reclamation’s designated Regional Special Agent (RSA) as appropriate
on a case by case basis. State law enforcement personnel and the
designated RSA will collaborate as necessary and reasonable in the
exchange of law enforcement information related to the Project Areas.
The RSA may provide resources and expertise as applicable and

necessary to address violations of federal laws.
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(ii)

7. The State will perform initial response for incidents involving
cultural and natural resources for the purpose of preventing further
damage to resources. As appropriate, the State may investigate and
prosecute or may turn over cases to Reclamation personnel for necessary
follow up.

8. The State will ensure appropriate safety, fire, medical and search
and rescue procedures are developed and in place to respond, or
cooperate in the investigation, or cooperate in the investigation by the
agency having jurisdiction, for all incidents involving death, serious
injury or property damage, hazardous material spills or other incidents of
a serious nature within the Project Areas. The State will make an initial
verbal report on such incidents to Reclamation’s emergency official or
other designated representative within one working day of knowledge of
the incident. The State will submit a written report to Reclamation’s
Emergency Official or other designated representative in accordance
with Reclamation’s Emergency Action Plan (EAP). Annually,
Reclamation will provide orientations and briefings on the EAP to the
State.

FACILITIES

1. Reclamation manages the Federal owned

infrastructure and structures within the Project Areas which pre-existed
State management of recreation in these areas and which were not
constructed by the State to serve recreation use, including but not limited

to the Ponderosa Way Bridge and the historic Mountain Quarries
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(iii)

Railroad Bridge. The State is authorized but not responsible for the
replacement of Federal-owned Infrastructure and structures.

2. Inthe event of a catastrophic occurrence the State and

Reclamation will work together to seek solutions for repairs or
replacement of the Federal-owned infrastructure and structures.

3. To the extent that specific roads are used for recreation purposes
the State and Reclamation will share in the annual operations and
maintenance costs for these roads. Major repairs and/or replacement of
Project Area roads are not the responsibility of the State.

4. Reclamation will continue to provide the existing administrative
facilities (Exhibit K) at no cost to the State for its Management of the
Project Areas. The State shall be responsible for annual operation and
maintenance costs for these facilities.

5. Reclamation may fund major repairs and/or replacement of these
administrative buildings and facilities as necessary for the administration
and management of the Project Areas.

6. Reclamation and the State may cost share replacement of
Recreational Facilities on a project by project basis outside of the O&M
Financial Assistance Agreement in accordance with Article 4 per LND
01-01.

MAINTENANCE

1. The State will provide for maintenance of Recreation Facilities

within the Project Areas subject to the provisions of this MPA.
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(iv)

2. The State will develop and implement a recycling and waste
reduction plan for the Project Areas.

HAZARDOUS MATERIALS AND FEATURES

1. The State shall not be responsible for existing known or
unknown hazardous features on the Federal lands within the Project area,
such as, abandoned mines, drainage tunnels associated with historic
mining and unstable cliffs and slopes resulting from past mining, or
similar features.

2. The State is responsible for any damages or claims related to
their actions related to any contamination or pollution incidents arising
by or on behalf of the State.

3. The State shall not knowingly allow contamination or pollution
on any Federal lands and waters or facilities by its employees or agents.
4. Within the authority provided by this MPA, the State shall take
reasonable precautions to prevent such contamination or pollution.
Substances causing contamination or pollution shall include but are not
limited to hazardous materials, refuse, garbage, sewage effluent,
industrial waste, petroleum products, misused pesticides, and pesticide
containers.

5. The State shall comply with all applicable Federal, State,

and local laws and regulations, and Reclamation policies, directives and
standards, existing or hereafter enacted or promulgated, concerning any
hazardous material that will be used, produced, transported, stored, or

disposed of on or in the federal lands, water or facilities.
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6. Upon discovery of any event which may or does result in
contamination or pollution of the Federal lands, waters or facilities, the
State shall be an initial responder and will implement initial measures
necessary to protect public health and the environment, including
notification of the appropriate agencies, and shall report full details of the
actions to Reclamation’s Emergency Official or other designated
representative in accordance with Reclamation’s Emergency Action Plan
(EAP). Reporting shall be within a reasonable time period but shall not
exceed 24 hours from the time of discovery if it is an emergency and the
first working day following discovery in the event of a non-emergency.
7. The State agrees to include the provisions contained in
paragraphs (2) through (6) of this Article in any third party permits,
agreements, contracts or Concession contracts it may enter into pursuant
to this MPA.

v) ENVIRONMENTAL COMPLIANCE
1. Reclamation will be the Federal lead for NEPA, ESA, NHPA
and other applicable statutes and agreements for activities within the
Project Areas. Reclamation reserves the exclusive authority to approve
any proposal for use of Project Areas.
2. California State Parks shall be the State lead for CEQA and any

State permits.

3. The California State Parks will ensure compliance with all

applicable environmental clearances and permits as indicated in section v
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(vi)

(vii)

(2). Reclamation agrees to provide timely information and approvals
within a reasonable time frame, once requested by State.

4. Each party shall bear its own environmental review costs under
the terms of this MPA related to recreation management projects
consistent with this agreement. The parties may agree to share costs for
environmental review.

NATURAL RESOURCE MANAGEMENT

1. Reclamation is responsible for the protection of natural resources
on Federal property.

2. The State is not responsible for tree hazard management and
response outside the Recreation Areas within the Project Areas,
including along the federal property boundary.

3. The State is responsible for tree hazard management in the
Recreation Areas including developed campgrounds and day use areas in
accordance with the State Park Tree Hazard policy.

4, If funded and as staffing allows, the State may assist in the
protection and management of natural resources within the Project Areas.
PEST MANAGEMENT

1. The State is not responsible for Pest Management in Project
Areas. If funded and as staffing allows, the State may assist in the Pest
Management Program.

2. The State shall only use pesticides in the Project Areas that are

approved by Reclamation.
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3. Activities for the control of undesirable plants and animals in the
Project Areas will incorporate Integrated Pest Management concepts and
practices consistent with Reclamation Policy.

4. All pesticides used by the State and its contractor’s or third party
permittee shall be in accordance with the current registration, label
direction, or other directives regulating their use and with applicable
Reclamation policy, directives and standards.

5. Applicators will meet applicable Federal and state training or
licensing requirements.

6. Records maintenance shall be in accordance with the MPA and
State requirements.

7. Any equipment, tools and machines used for pesticide
application shall be in good repair and suitable for such use.

8. Mixing, disposal, and cleaning shall be done where pesticide
residues cannot enter storm drains, sewers, or other non-target areas
consistent with all state and Federal requirements.

9. The State shall take any necessary measures for containment and
clean up of pesticide spills caused by the State. Spills shall be reported
to the Reclamation’s authorized representative with full details of the
actions taken. Reporting shall be within a reasonable time period but
shall not exceed 24 hours from the time of discovery if it is an
emergency and the first working day following discovery in the event of

a non-emergency.
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(viii)

10. The State agrees to include the provisions contained in
paragraphs 2 through 9 of this Article in any subcontract or third-party
contract it may enter into pursuant to this MPA.

CULTURAL RESOURCE MANAGEMENT

1. The State is not responsible for Cultural Resource Management
in the Project Areas. If funded and as staffing allows, the State may
assist in the Cultural Resource Management.

2. State personnel will coordinate with Reclamation to ensure that
compliance with section 106 of the National Historic Preservation Act
(NHPA) (16 U.S.C 470f), and implementing regulations at 36 CFR Part
800, is completed prior to project implementation. The management of
cultural resources located within the Project Areas shall be consistent
with (Exhibit F) Reclamation’s Cultural Resources Management Policy,
Directives and Standards

3. In the event that human remains are found within the Project
Areas, immediately notify the respective Reclamation Area Manager and
follow provisions of the Native American Grave Protection and
Repatriation Act (25 U.S.C. 3001 et seq.) and Reclamation’s Directives
and Standards for the Inadvertent Discovery of Human Remains on
Reclamation Lands (LND 07-01).

4, The unauthorized excavation of prehistoric, cultural or historical
artifacts is prohibited by the Archaeological Resources Protection Act
(ARPA) (16 U.S.C.70a et seq.). Planned collections of such items are

not allowed unless approved through the issuance of a permit by
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Reclamation pursuant to ARPA. Any archaeological or historical items
removed from the Project Areas, including items collected and turned in
by members of the public, shall be assessed by Reclamation to determine
whether they constitute federal museum property. If so, they will be
managed by Reclamation in a manner consistent with 36 CFR Part 79,
the curation of Federally-Owned and Administered Archaeological
Collections.

(ix) EDUCATION AND INTERPRETATION
The State may provide educational and interpretive services within

the Recreation Area as funding and staffing allow.

12. USE AUTHORIZATIONS, CONCESSIONS, CONTRACTS, AND
SPECIAL EVENTS

Reclamation and the State will coordinate regarding any administration, operation,
maintenance, and development activities pursuant to this MPA that affect any management,
operation, and maintenance activities of the Use-Authorization Permittees.

(a) USE AUTHORIZATIONS

The State may issue and administer third party permits, agreements, contracts

or Concession contracts to businesses, organizations, associations or other appropriate

entities for the purpose of providing appropriate and necessary services, goods, and

facilities for the purposes of this MPA and in accordance with any current or future

planning documents.
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Such contracts, agreements and permits shall contain language subjecting the
rights and privileges there under to all terms, conditions, exceptions, and
reservations in this MPA.

@ Any contract, agreement or permit issued shall contain language that
recognizes the right of paramount use by Reclamation of the Project Areas and
shall hold harmless and indemnify Reclamation its officers, agents, employees,
contractors, and assigns from any loss or damage and from any liability on
account of injury, damage or death due to construction, operation and
maintenance activities. The State may include similar hold harmless and
indemnification provisions in any such contract, agreement or permit.

2 The State shall require all contractors, concessionaires, agreement
holders and permittees operating within the Project Areas to carry adequate
liability and property damage insurance. Said insurance will be of sufficient
amount to cover, as a minimum, the State’s liability under its governmental
liability statutes and will be consistent with the services and facilities provided
and the potential for injury or damage to life and property. Reclamation shall
be named as an additional insured party on all such insurance, and a certificate
of insurance shall be provided to the State by the contractor, concessionaire,
agreement holder or permittee to ensure that the insurance is in effect. State may
also be named as an additional insured party on such insurance.

3 No third party permits, agreements, contracts or Concession contracts
issued by the State as provided in subsection (a) above shall purport to transfer or
convey any interest in the land, water or any public facilities; and, the right given

to the State to enter into such contracts and permits shall not be construed as a
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right to grant or convey an interest in the land, water, or any public facilities. No
assignment or transfer of a Concession contract or permit or interest therein,
whether as security or otherwise, shall be effective until such assignment or
transfer has been approved. All Concession contracts including transfers and
assignments issued by the State must comply with Reclamation’s Concession
Management Policy and Directives and Standards, attached as Exhibit F.

4) All Concession contracts must provide that they are not assignable from
the State to Reclamation and will terminate at the expiration or termination of
this MPA. In the event of termination of this MPA and at Reclamation’s
discretion, Reclamation may issue a new Concession contract or permit that is in
compliance with the Concessions Management Policy and Directives and
Standards. In the event this MPA is terminated, the State may pay to the
concessionaires, contractors, or Permittees the pro-rated unexpended portion of
any fees or rents paid to the State.

5) The term for a third party permits, agreements, contracts or Concession
contracts may not extend beyond the term of this MPA. Reclamation may
authorize extension of said Concession contract or agreements to a monthly basis
based upon an extension to the MPA. In general, the term of such contracts or
permits should be as short as possible and based on economic factors, conditions,
and any new investment, as determined by the State through a financial
feasibility evaluation. Reclamation will work with the State to determine
reasonable lengths of term.

(6) Concessionaires, contractors and permitees shall be required to comply

with all applicable provisions of Federal, State, and local laws, rules and
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regulations, Executive Orders, and Reclamation Policies, in force now or as may
be promulgated or changed in the future.

@) In accordance with Title 43 CFR part 429, except for uses associated
with official management of the Project Areas the State shall not issue, or allow
to be issued, directly or through the actions of its concessionaires or permitees,
new permits or other forms of agreements that allow for the development of
privately owned exclusive uses, as defined in 43 CFR 429.2 and including such
as, but not limited to, cabin sites; mobile homes or travel trailer sites; private boat
docks; ski clubs; boat clubs; or, the issuance of livestock grazing permits. Uses
associated with the official management of the Project Areas include, but are not
limited to, employee housing, such as State employees, concessionaire security
and management staff and volunteers for the purpose of executing this MPA.

(8) The State may enter into basic service contracts without prior review and
written approval of Reclamation. Such contracts are limited to essential services
for routine maintenance, including, but not necessarily limited to, trash removal
and disposal, toilet pumping, building painting and repairs, road maintenance or
general grounds maintenance.

9 Subject to Reclamation review of project plans and environmental
compliance, including NEPA, the State may enter into contracts and agreements
for the construction and repair of public use and recreation facilities consistent
with this MPA.

(10)  Subject to Reclamation review of project plans and environmental
compliance, including NEPA, the State may enter into contracts and agreements

for other management purposes consistent with this MPA, including but not
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(b)

limited to treatment of weeds, vegetation modification for fuel reduction
purposes, hazard tree removal and other resource management purposes.
SPECIAL USE AND EVENT PERMITS
(1) The State is authorized to issue special event permits in accordance and in
compliance with 43 CFR 8 429 and limited to permits for the following activities
identified in 43 CFR 429.3, Commercial guiding and outfitting, Commercial or
organized sporting events, organized recreational activities, and public
gatherings, with a single event lasting seven days or less.
(2) The State is authorized to issue special use permits for Commercial
Filming. The State may recover their cost for administering and managing
special use permits for Commercial Filming activities. Reclamation reserves the
right to collect Commercial Filming fees for Commercial Filming special use
permits issued on the Project Areas. These fee amounts shall be developed by
Reclamation and provided to the State. The special use applicant will pay
Reclamation directly for the Commercial Filming fee. The State shall not issue a
special use permit for Commercial Filming until Reclamation acknowledges
receipt of the Commercial Filming fee. Commercial Filming fees shall be sent
to:

Attn: Area Manager

Central California Area Office

7794 Folsom Dam Road, Folsom CA 95630
3 With prior Reclamation approval the State may also issue permits related
to the above activities occurring on an annual basis, with no single event lasting

more than seven days at a time, or one-time events exceeding seven days.
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(@) Reclamation reserves the right to establish and collect fees for Rights- of-
Use pursuant to Public Law 102-575 (Title 28) Section 2805 (a)(1)(A).
(5) Applicable fees for these activities shall be collected by the State and are
considered as Revenues in accordance with P.L. 89-72. The financial reporting
for these Revenues will be performed in accordance with Exhibit “E”.
(6) The State is not granted authority to issue special use permits or other
types of authorizations related to the following activities as identified in 43 CFR
429.3 Grazing, farming or agricultural uses; Infrastructure including
transportation, telecommunications, utilities, pipelines; Removal or exploration

of sand, gravel or other minerals; or timber harvesting.

13. FACILITY DEVELOPMENT AND IMPROVEMENTS

Recreation Facilities shall be developed, operated and maintained and visitor services
shall be provided in accordance with the Resource Management Plan/General Plan for each
Recreation Area, subject to the provisions of this MPA.

The State shall be the lead agency for the planning, development and construction of
Recreation Facilities. The State shall provide Reclamation with any development plans for
review and concurrence that could affect Reclamation’s current or future management, operation,
and maintenance activities within any of the Project Areas. In reviewing plans for improvements
Reclamation shall consider all O&M costs associated with any improvements and the impacts

such improvements would have on the authorized purposes of the Project Areas.
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14. TITLE TO LAND, RECREATION FACILITIES AND IMPROVEMENTS,
EQUIPMENT AND RESTORATION

@ Permanent structures and improvements constructed on the Federal Lands and

Water which were funded, or partially funded, by the United States shall remain the

property of the United States.

(b) The State shall keep a current and accurate property record/inventory of all

Recreation Facilities installed or constructed within the Project Areas and all equipment

purchased with Federal funds for use at the Project Areas pursuant to this MPA.

(©) The State shall keep a current and accurate inventory of any Recreation Facilities

installed or constructed solely at its own expense or at the expense of its contractors,

concessionaires and permitees and shall annually provide Reclamation such inventory so

that Reclamation inventory records can be maintained accordingly.

(d) No concession area shall be developed unless State ensures that the disposition of

all improvements is included in the concessions agreement.

(e) Upon termination of this MPA, Reclamation may purchase, at the Cost Less

Depreciation value, those Recreation Facilities determined necessary for the future

operation and maintenance of the Project Areas, provided the facilities were exclusively

constructed and financed by the State its contractors, concessionaires or permittees.

()] State may relinquish ownership of Recreation Facilities to Reclamation through

mutual consent of both parties.

(g) Upon termination of this MPA or such longer period as may be determined by

Reclamation to be reasonable, the State, its contractors, concessionaires or permittees,

shall at their sole cost or expense, be responsible for salvaging and/or removing of the

Recreation Facilities that were exclusively financed, constructed or installed by the State,
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its contractors, concessionaires or permittees, which are determined by Reclamation to be
unnecessary for continued Management of the Project Areas.

(n) The State, its contractors, concessionaires and permittees shall restore the land
occupied by such removed Recreation Facilities to a satisfactory condition as determined
by Reclamation.

(i)  Upon failure of the State, its contractors, concessionaires and permitees to perform
removal or restoration requirements the State shall be responsible for payment of all
expenses incurred by the United States or its assigns, related to the removal of Recreation

Facilities and restoration of said lands.

15. RESOURCE MANAGEMENT PLAN / STATE GENERAL PLAN &

OTHER PLANNING
@ The State’s administration, operation, maintenance, and development of the
Project Areas will be consistent with the Reclamation approved Resource Management
Plan and State Park and Recreation Commission approved General Plan for each area.
Any authorization given by Reclamation to the State for any activity related to the Project
Avreas shall include a provision requiring compliance with said plans.
(b) Where a Resource Management Plan/General Plan does not exist such Plans will
be prepared for the Project Areas as funds are available. Said Resource Management
Plan/General Plan will be jointly prepared by Reclamation and the State.
(c) The Resource Management Plan/General Plan will be prepared and/or updated in
compliance with Reclamation’s Resource Management Plan Guidebook and NEPA
Handbook, the State Parks Planning Handbook, and other applicable Federal and State

policies and guidelines.
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(d) Reclamation and the State will consult and cooperate in commenting on plans,
projects and proposals by third parties outside the Project Area which may affect public
use, facilities and resources within the Project Areas.

(e) The State will have the lead in the development of specific recreation
management plans such as road and trail management plans.

4] Reclamation and the State will coordinate and cooperate regarding resource
management planning. Each agency is responsible for specific resource management
planning efforts on their respective lands (e.g. vegetation management plans, prescribed
fire, etc.) within the Project Areas. If funded and as staffing allows, the State may assist
in the development of other specific resource management plans on Project lands within

the Project Area.

16. RESERVOIR WATER LEVEL

Reclamation reserves the right to vary both the Folsom Reservoir and Lake Natoma water

levels as necessary for Project purposes. Reclamation’s designated representative will, to the

extent reasonably practicable, provide timely notice to the appropriate California State Park

Manager of any emergency increases or decreases in water levels that would significantly or

adversely affect recreational use and related facilities of the Project Areas.

Both parties recognize that fluctuating water levels directly affect recreation use and the

revenue generating ability within the Recreation Area and will have a direct effect on the Cost

Share obligations from both parties pursuant to this MPA.

Many State funded recreation facilities at Folsom Reservoir exist between the current

operational high pool elevation (466’) and the Folsom Dam crest (480.5”). These facilities were

sited and constructed assuming the current operational high pool level (466°). In the event that
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changes in established reservoir operations causes water fluctuations either above the operational
high pool elevation (466°) or below the dead and/or conservation pool elevation (327’),
Reclamation and State Parks shall consult to determine feasible options to mitigate impacts to
recreation use. If either party fails to Mutually Agree on a course of action, then the remedies

outlined in this MPA may be utilized.

17. REAL PROPERTY MANAGEMENT

@ Except as authorized in this MPA, only Reclamation may issue land use
authorizations within the Project Areas. Reclamation may delegate authority to the State
for Concession contracts, agreements, short term special use permits and other entry
permits specific to the State’s management purposes. No easements will be granted by
the State for any activities occurring in the Project Areas.

(b) Reclamation will provide within 180 days of the effective date of this MPA, a list
of existing third-party agreements and contracts to the State to be included in the
Appendix (Exhibit M). Reclamation will annually provide an updated list of all third
party agreements and contracts to the State.

(c) Reclamation shall, prior to approval of any use authorization, provide the State
with a copy of any Use Authorization application for review and comment. The State
may review any such application and make written comment to Reclamation.
Reclamation shall consider timely written comments of the State during the approval
process and, if appropriate, incorporate them into the Use Authorization. Reclamation
shall include in each Use Authorization disclosure of the State’s role as managing partner
and except for any such Use Authorization issued to the State include provisions whereby

the grantee indemnifies and holds harmless the State, its employees, agents, and assigns
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from any loss or damage and from any liability on account of personal injury, property
damage, or claims for personal injury or death arising out of the Use Authorization
granted by Reclamation. Should any Use Authorization materially affect the scope of the
MPA the process as outlined in Article 2 (c) shall be followed. Reclamation shall also
include measures in each applicable Reclamation-issued Use Authorization to protect the
recreating public and Recreation Facilities, to provide for replacement or repair of
damages of Recreation Facilities which may occur as a result of the Use Authorization.

(d)  As permitted by 43 CFR Part 429 and other applicable law or regulation,
administrative fees incurred by Reclamation and the State for costs associated with the
review of Use Authorization applications may be recouped by both parties. The Use
Applicant shall be responsible for negotiating and providing payment to State for costs
that such use may have on their operations. The State shall validate and notify
Reclamation of receipt of payment prior to the issuance of a Use Authorization. The Use
Authorization is based on the appraised value of such use as determined by Reclamation
and is separate of the State’s administrative costs. The payment for the value of such
Use Authorization and the incurred administrative charges for issuance of the
authorization will be collected by Reclamation at the time for which a Use Authorization
is issued.

(e) The State shall take all reasonable measures necessary to identify, investigate,
and resolve incidents of unauthorized recreation facility use within the Project Areas.
This includes any legal actions necessary to prevent or prosecute such unauthorized use
provided that any such action by the State cannot bind the United States in a manner

either to payment of money or any other form or commitment. Reclamation hereby
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delegates to the State the right to bring action in the State’s name in order to protect each
party’s interests, and carry out their responsibilities.

4] The State is not responsible for any real property management including, but not
limited to; unauthorized land uses, resource damage boundary encroachments and
disputes and other real property issues on Federal lands within the Project Areas. The
State shall provide initial investigation and will notify Reclamation regarding
unauthorized land, resource or encroachment issues within the Project Areas. The State
shall notify Reclamation’s designated representative of boundary disputes,
encroachments or other unauthorized use incidents within 10 calendar days of discovery.
To the extent funding and staffing permit, the State may assist Reclamation in addressing
these real property issues.

(o)) The State shall not be responsible for marking and fencing the boundary of the

Federal lands and for any required survey of the boundary.

18. FIRE PREVENTION, PROTECTION AND SUPPRESSION

Reclamation and State Parks acknowledge that fire management is critical to the
protection of public lands and provides for the health and safety of the visiting public. Both
parties will cooperate and coordinate to address fire prevention, fire management and vegetation
management issues that affect both state and Federal lands.

The State is not responsible for fire prevention, suppression, hazard fuel management and
fire management planning for Federal owned lands within the Recreation Areas. This may
include, but is not limited to; development of Fire Management Plans, fuel management and
reduction project planning and implementation pursuant to federal policies/plans and the

responsibility for fire suppression within the Project Areas.
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The State is responsible for fire prevention, suppression, vegetation and hazard fuel
management for state owned lands within the Recreation Areas. This may include, but is not
limited to, the development of Wildfire Management Plans, vegetation management and fuel
reduction project planning and implementation pursuant to state policies, plans and coordination
with the state or local agency responsible for fire suppression on the state owned lands within the

Recreation Area.

19. SEVER OR REASSIGN LANDS

The State recognizes that the United States retains the right to sever or reassign lands
from the Project Areas (Folsom Unit and the Auburn Folsom South Unit). If such severance or
reassignment materially affects either the scope or provisions of the MPA, the parties will revisit
the terms and conditions of the MPA affected by the severance or reassignment. This is
particularly applicable to the Federal Land and Waters associated with the Auburn Dam Project
Lands where Congress, the Secretary of the Interior, or Secretary of the Army may require the
severance or reassignment of some or all lands for construction or other purposes to another

agency, sale or other disposition of lands within the Project footprint.

20. EXTRAORDINARY OR CATASTROPHIC OCCURRANCES

In the event of extraordinary or catastrophic occurrences, such as flooding, large debris
build-ups on or along waterways, earthquakes and fires, that cause major damage to structures,
facilities or resources, for example major damage to Project Areas, office buildings, bridges, and
roads or large debris build-ups, Reclamation and the State shall cooperate to identify Cost Share
or other solutions for repair or replacement of the damaged facilities/resources or the clean-up of

debris.
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21. CONSUMPTIVE USE OF WATER BY STATE

The State may pursue acquisition of water, water wells, potable water supplies piped in
from commercial sources, and/or water rights for consumptive use for recreation purposes within
the Project Areas. Such consumptive uses may include, for example, water for operation of
bathrooms, showers, fire fighting, campgrounds, riding stables, irrigation, and other recreation
related purposes. Said water, water wells, water supplies, or water rights, except for commercial
water sources, will be obtained in the name of Reclamation and upon termination or expiration of

this MPA, will be retained for use at the Project Areas for which it was obtained.

22. RESERVATIONS

The State’s management of the Project Areas is subject to the following conditions and
reservations:

@) Existing land uses, rights, or interests within the Project Areas and lawfully held

by Reclamation, Water User Organization(s), Use-Authorization Permitees or persons or

entities not party to this MPA (Exhibit M).

(b) The right of Reclamation, its assigns, employees, contractors and agents, to enter

upon the Project Areas on official business without charge, for the purpose of enforcing,

protecting, and exercising the rights of Reclamation, and also to protect the rights of

those not party to this MPA.

(c) The right of Reclamation, and its agents, employees, assigns, contractors, lessees,

or permitees, to remove from the Project Areas, any and all materials necessary for the

construction, operation, and maintenance of Project works and facilities. All such

44



removal activities shall not encroach on developed sites without mutual agreement of the
parties hereto.

(d) The right of Reclamation and its agents, assigns, permitees, or lessees to prospect
for, extract, and carry on the management of oil, gas, coal, and other minerals, and the
right to issue leases or permits to prospect for oil, gas, or other minerals under the Act of
February 25, 1920 (41 Stat. 437), and amendatory acts, the Act of August 4, 1939 (53
Stat. 1187), as amended, and the Act of August 7, 1947, (61 Stat. 913).

(e) Except in emergency situations, Reclamation’s designated representative shall
give written notice to the State’s designated representative 30 calendar days prior to the

exercise of the above rights.

23.CONTINGENT ON APPROPRIATIONS

The expenditure of any funds and the performance of any work by Reclamation or
the State as provided for by the terms of this MPA is made contingent on Congress or the
California Legislature making the necessary appropriations and shall be contingent upon
such appropriation funds being made. The failure of Congress or the California
Legislature to appropriate funds shall not impose any liability on Reclamation or the

State.

24. MISCELLANEOUS PROVISIONS

@) The State, its contractors, concessionaires or permitees shall comply with the
Environmental Requirements set forth in Exhibit B attached hereto and incorporated

herein.
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(b) The State, its contractors, concessionaires or permitees (Exhibit M) shall comply
with the Equal Opportunity requirements set forth in Exhibit C and Title IV of the Civil
Rights Act of 1964 set forth in Exhibit D attached hereto and incorporated herein.
(c) The State, its contractors, concessionaires or permittees, shall perform this
MPA consistent with all applicable Federal, State and local laws, regulations and
policies.
(d) The State, its contractors, concessionaires or permittees shall comply with the most
current version of all applicable accessibility laws, rules, regulations, executive orders,
and Reclamation policies including but not limited to, the Rehabilitation Act of 1973 as
amended; the Architectural Barriers Act of 1968; 43 CFR part 17 subparts B and E; and
Reclamation Manual Directive and Standards CRM 03-01 “Nondiscrimination on the
Basis of Disability in Federally Conducted Programs, Activities, and Services”
(e) The State, its contractors, concessionaires or permitees, shall perform this MPA
consistent with Reclamation's Federal Indian trust responsibilities as set forth in Exhibit
G, entitled "Departmental Manual Part 512, Chapter 2, Departmental Responsibilities for
Indian Trust Resources", attached hereto and incorporated herein.
()] The State, its contractors, concessionaires, or permitees shall make all Recreation
improvements at a minimum compliant with the Reclamation Recreation Facility Design
Guidelines. The State, its contractors, concessionaires or permitees shall submit proposed
improvement plans and design drawings to Reclamation for approval.
(o) The State, its contractors, concessionaires or permitees shall comply with
Reclamation Visual Identity Standards and incorporate applicable Reclamation “Sign

Guidelines” when planning, designing, fabricating installing and maintaining facility
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signs, displays and exhibits throughout the Project Area. Reclamation shall be provided

an opportunity to review proposed signs.

(n)  The parties hereto understand and agree that the various terms and conditions
within this MPA apply to the MPA as a whole, and are not to be narrowly defined within
the specific article under which a given term or condition is located.

(i) Each party hereto will provide to the other parties any additional reports or
information which may be reasonably requested.
M Any activity deemed to be illegal on the Federal Lands and Water will be cause

for immediate action under Articles 27 and 29 of this MPA.

25. NOTICE OF CURE/ DISPUTE RESOLUTION

@) Reclamation and the State may provide notice of any non-compliance with the
terms and conditions of this MPA. Notification of hon-compliance shall be in writing,
giving a 90-day period of time in which the non-compliant act or omission shall be
corrected. If either party fails to Mutually Agree to satisfactorily correct any substantial
or persistent non-compliance within the specified time the following remedies are
available: Reclamation may close all or part of the Project Areas, Reclamation or the
State may temporarily suspend Management of the Project Areas, or terminate the MPA
after notice in writing of such intent, in accordance with Article 27.

(b) In the event Reclamation and the State cannot Mutually Agree on a proposed
action within 90 calendar days, a longer period may be Mutually Agreed to by the parties
hereto, to address any notice of non-compliance. Each party shall present its proposed
action to the Director of California State Parks and the Director of the Mid-Pacific

Region of the Bureau of Reclamation. If within 90 calendar days after submitting such
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proposal to the respective Directors, the parties have still not Mutually Agreed on the
proposed action, Reclamation’s proposed action shall take precedent. In the absence of a
cure each party shall have the right to terminate this MPA after notice in writing as set

forth in Article 27.

26. MODIFICATION OF MPA

This MPA may be modified, amended, or superseded at any time during its term as
Mutually Agreed by the parties hereto. At a minimum, this MPA will be subject to review and
modification or amendment every five years as to coincide with the inception or renewal of any

funding agreements.

27. TERMINATION
@ This MPA will terminate and all rights and obligations of the parties under this
MPA will cease under the following conditions:
(i) Upon expiration of the term of this MPA, as provided in Article 3; or
(ii) Upon receipt of a written notice of non-compliance, efforts to resolve have
not been Mutually Agreed to by the parties under the terms of Article 25 and a
written notice of termination has been received by Reclamation or the State; or
(b) If the U.S. Congress or the California Legislature fails to provide O&M Cost
Share funding to enable Reclamation or the State to carry out their respective obligations
under this MPA in any respective fiscal year as provided in Article 4, either party may
give written notice that this MPA shall terminate on a certain date at least 180 days after

the date of notice.
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(c) For conditions other than those expressed in (a) and (b) herein, Reclamation or
the State will give the other party at least 2 years written notice of the intent to terminate

this MPA.

28. DESIGNATED REPRESENTATIVES / NOTICES

The parties hereto agree the designated representatives for administration of this MPA are
as follows, or as may be further delegated in writing by the following:

@ Reclamation - Area Manager, Central California Area Office, Bureau of

Reclamation, 7794 Folsom Dam Road, Folsom, CA 95630.

(b) State of California, District Superintendent, Gold Fields District, 7806 Folsom

Auburn Road, Folsom, CA 95630.

(c) Any written notice, demand, or request, as required or authorized by this MPA,

will be properly given if delivered by hand, or by mail, postage prepaid, to the other party

as above listed. All parties hereto are responsible for notifying all affected parties of any

subsequent change of address, organizational changes, responsibility adjustments, and

other related changes, as they take place.

29. SEVERABILITY

Each provision of this MPA shall be interpreted in such a manner as to be valid under
applicable law, but if any provision of this MPA shall be deemed or determined by competent
authority to be invalid or prohibited hereunder, such provision shall be ineffective and void only
to the extent of such invalidity or prohibition, but shall not be deemed ineffective or invalid as to

the remainder of such provision or any other remaining provision, or this MPA as a whole.
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30. OFFICIALS OR EMPLOYEES NOT TO BENEFIT

No member or delegate of Congress shall be admitted to any share or part of any contract

or agreement made, entered into, or accepted by or on behalf of the United States, or to any

benefit to arise thereupon.

31. SURVIVOR CLAUSE

Terms and conditions that require action by the State or its contractors, concessionaires,

permitees, agents or assigns may survive the termination of this MPA when they are deemed by

Reclamation for the benefit of the United States.

IN WITNESS WHEREOF, the parties hereto have executed this MPA as of the first date

written above.
STATE OF CALIFORNIA

Department of Parks and Recreation

oAt Colln

¥ Ruth Coleman, Director
State of California
Department of Parks and Recreation

United States of America
Department of the Interior

Bureau of Reclamation

» SO0 o

Donald R. Glaser, Regional Director
Mid-Pacific Region

FPPROVED AS ¥9 LEGAL
FORM AND surricie

SRR

OFFICE CF REZI0M4. SOLICITOR

T e .
WA EIET B OTET O INTOUOR
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EXHIBIT B

ENVIRONMENTAL REQUIREMENTS

1.1 Introduction

All Actions taking place on federal property must comply with the National Environmental
Policy Act (NEPA) and associated laws and regulations as amended. The Managing Partner
shall work with Reclamation to integrate NEPA processes with other planning at the earliest
possible time to insure that planning and decisions reflect environmental values, to avoid delays
later in the process and to head off potential conflicts (40 CFR 1501.2).

Actions must be consistent with the following:

1.1.1 Laws and regulations

Fish and Wildlife Coordination Act
(PL 85-624, as amended)
Endangered Species Act
(PL 93-205, as amended)
Migratory Bird Treaty Act
- (16 USC 703-711)
Section 404 of the Clean Water Act
(PL 92-500, as amended; 33 USC § 1344; 40 CFR Part 230)
Cultural Resources Compliance ‘
(PL89-665, as amended; 36 CFR Part 800)
Indian Trust Asset Policy and Guidance
Guidance for Implementing Indlan Sacred Sites
(EO 13007)
Environmental Justice
. (EO 12898)
Quality of Information
(PL 106-554)

1.1.2 Resource Management Plan (RMP)

1.1.3 Reclamation Policies

1.2 When is Environmental Documentation hecessary

Environmental documentation is needed if a maintenance or other project includes one of the
following:

Ground disturbance

Change in capacity

Change in purpose :
New construction — Reclamation must receive notification in advance of modifications to
determine whether environmental documentation is required.



Routine maintenance not involving one of the above criteria does not require environmental
documentation.

1.3 How to choose the appropriate documentation

Consultation with Reclamation at the earliest planning stages and throughout the planning
process is necessary to ensure the appropriate level of environmental documentation and to avoid
unnecessary delay. The Managing Partner will analyze the project as a whole the evaluations
should not be compartmentalized.

1.4 Categorical Exclusions

Reclamation will prepare Categorical Exclusion Checklists (CEC) for minor projects, which
involve one of four criteria listed in Section 1.2 above and satisfy one of the following criteria
under Interior 516 DM 2, Appendix 2.

1.4.1 Categories

Reclamation’s current categories for CEs, as of the date of execution of this agreement,
are listed below.

* The project:

¢ Has no significant effect on the quality of the human environment (should be answered
last);

¢ Has no highly controversial environmental effects and does not involve unresolved
conflicts concerning alternative uses of available resources;

e Has no significant impacts on public health or safety;

e Has no significant impacts on natural resources or unique geographic characteristics such
as historic or cultural resources; park, recreation or refuge lands; or other ecologically
significant or critical areas;

e Has no highly uncertain or potentially significant environmental effects and does not
involve unique or unknown environmental risks;

e Does not establish a precedent for future action and does not represent a decision in
principle about future actions with potentially significant environmental effects;

» Has no direct relationship with other actions with individually insignificant but
cumulatively significant environmental effects;

e Has no significant impacts on propertied listed or eligible for listing in the National
Register of Historic Places (National Register);

e Has no significant impacts on species listed or proposed to be listed on the List of
Endangered or Threatened Species, and has no significant impacts on designated Critical
habitat for these species;

e Does not threaten to violate Federal, state, local, or tribal low or requirements imposed
for protection of human environment;

¢ Does not effect Indian Trust Assets (ITAs);

* Does not have a disproportionately high or adverse effect on low income or minority



populations,

e Does not limit access to or ceremonial use of Indian sacred sites on Federal lands by
Indian religious practitioners and does not significantly or adversely affect the physical
integrity of such sacred sites; or

¢ Does not contribute to the introduction, continued existence, or spread of noxious weeds
or non-native invasive species known to occur in the area and does not contribute to
actions that may promote that introduction, range, or growth of such species.

1.4.2 Preparing the CE

In determining whether the action qualifies for a CE, fill out the Categorical Exclusion Checklist
(CEC). This checklist is required on all Reclamation actions whose impacts are small that an
Environmental Assessment (EA) or Environmental Impact Statement (EIS) is not required. If all
answers on the CEC are “no” then the action meets the requirements of a CE. If any answers are
marked “yes,” then an EA is required to determine the significance of the action. If any items on
the checklist are marked “unknown,” then the project requires additional knowledge from
research or consultants. If the impacts are already known or expected'to be significant, then
prepare an EIS.

The State will work Reclamation to incorporate the following elements:

The project description and purpose

Photos and maps (including a topographic map) -

The CE checklist

Impacts, Minor Mitigation, Avoidance Strategy, Constraints

1.5 Environmental Assessment/FONSI

1.5.1 Environmental Assessment

In the event that a Fiﬂding of No Significant Impact (FONSI) is the appropriate Environmental
documentation, the State will work with Reclamation to prepare a combined Environmental
Assessment (EA), addressing the issues significant under NEPA.

The draft EA will be approved by Reclamation and the State prior to circulation to the public or
agencies outside Reclamation and the State. After public circulation has been completed and
Reclamation as has agreed to the responses to comments received, a draft FONSI will be
developed for the final EA and signature by Reclamation.

1.5.1.1 Depending on the complexity of the project, the following actions may be appropriate:

Joint environmental documentation with State, local, and tribal agencies
Scoping (public, inter/intra-agency)

News releases through newspapers, newsletters, and the Internet
Sending the draft EA to the pubic for comments

Public meetings

Sending the final EA and FONSI to the pubic



e Consultation and coordination with other agencies
o Public meeting on the draft

o Supplementing previous EAs and FONSIs

¢ Adoption of an EA

1.5.1.2 An EA should include the following:

¢ A Cover Sheet, Summary, Table of Contents, and list of Preparers

e Purpose and Need: a brief objective description

¢ Proposed Action and All Alternatives: must contain a “no action” alternative, present the
action then discuss all reasonable alternatives in detail. Examples of details to include
are: photographs; area to be disturbed; location with a legal description and map; amount
of ownership lands to be affected; information on water and wastewater quantities,
wastewater disposal plans, water conservation measures, and additional items as needed.

e Affected Environment and Environmental Consequences: shows the effects and
consequences of the action, should show both beneficial and adverse impacts in the long-
and short-run also irreversible and irretrievable impacts and the impacts that would occur
under the no action _

e Consultation and Coordination: includes coordination with other agencies who have any
interest in or jurisdiction over the project; includes field reviews and public involvement
activities, permits and approvals

o Attachments/Appendices as necessary: (a) compliance with environmental statutes, (b)

list of environmental commitments, (c) list of preparers, (d) bibliography, (e) distribution
list

1.5.2 FONSI

A FONSI is a document by a federal agency briefly presenting the reasons why an action, not
otherwise categorically excluded, will not have a significant effect on the human environment
and for which an EIS therefore will not be prepared (40 CFR 1508).

1.6 Environmental Impact Statement

An Env1ronmental Impact Statement (EIS) will be prepared for projects which involve
substantial or controversial impacts. An EIS is more detailed than an EA. It usually involves a
more complex action or project that requires more extensive public involvement and review
processes.

1.6.1 Environmental Impact Statement

The EIS process involves more formal notification to the public for public-involvement. The
environmental document discusses a full range of alternatives for accomplishing the proposed
project.

1.6.1.1 The following notices must be associated with the EIS:

¢ Notice of Intent to prepare an EIS (NOI)-describe the action and alternatives; list
proposed timeline, scoping meetings; and give contact information



Notice of Scoping Meetings is given through publication in the Federal Register and in
local newspapers

Notice of Public Information Meetings will be noticed in local newspapers

Notice of Availability and Public Hearing will be published in the Federal Register and in
local newspapers

1.6.1.2 Content of the EIS:

All requirements detailed in section 1.5.1.2 _

Alternatives: Alternatives presented in the EIS must be reasonable. Reasonable
alternatives include those that are practical or feasible from the technical or economic
standpoint and using common sense rather than simply desirable from the standpoint of
the applicant. All reasonable alternatives must be rigorously explored and for
alternatives that were eliminated from detailed study, include a brief explanation for the
elimination.

A preferred alternative should be identified and explained in such language that it may be
extracted from the document to stand alone as a separate document. '
No Action Alternative-represents the projection of the future of the current situation. For
O&M studies, the no action alternative assumes contlnumg current O&M activities with
no change.

1.6.1.3 A minimum time line for the NEPA process is as follows (Reclamation may extend

limits):

The minimum period between the notice of a hearing and the actual hearmg is 15 days
(40 CFR 1506.6 (c)(2)).

The minimum period for public review of the Draft EIS (DEIS) or any supplements is 45
days (40 CFR 1506.10 (c) and (d), 516 DM 4.26A).

' The minimum period between EPA’s Federal Register notice and issuing the Record of
Decision (ROD) is 30 days (40 CFR 1506.10 (b)(2))

The recommended time line for the process is 30 days between the Notice of Availability and the
Pubhc Hearing and 15 days bctween the Public Hearing and the closmg of comments.

1.6.2 Record of Decision

The Draft Record of Decision for Reclamation signature will contain:

The decision, the alternatives considered, and the preferred alternative from the EIS
The environmentally preferred alternative

The factors considered for each alternative _

‘Whether or not all practicable means to avoid or minimize environmental harm for the
alternative selected have been adopted, and if not, why. A summary of environmental
commitments may be necessary.

Any monitoring and enforcement program established to ensure that identified mitigation
measures are accomplished :



e A brief commentary on the Final EIS (FEIS)

¢ An explanation of how the community involvement in the NEPA process may have
influenced the final decision.

e A statement that there will be no impacts to the Indian Trust Assets (ITAs), or a
staterment explaining the impacts and any unresolved ITA issues.

1.7 Supplemental Environmental Documentation

If a change in environmental status occurs, it must be addressed in subsequent documents. For
example, if a new endangered species enters the area, the appearance and effects to a species
must be added in subsequent documents.

1.6.3.1 Environmental changes affecting projects being developed under a programmatic EIS
will be addressed using a project specific EA/IS with a FONSI or a Categorical Exclusion as
appropriate. . ‘

1.6.3.2 Environmental changes affecting projects being developed under a project specific
environmental document will be addressed in a Letter Supplement discussing the changes,
impacts, and mitigation which may be required.
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EXHIBIT C
EQUAL OPPORTUNITY REQUIREMENTS
During the performance of this Agreement, the State agrees as follows:

1. The State will not discriminate against any employee or applicant for employment
because of race, color, age, religion, sex, or national origin. The State will take affirmative
action to ensure that applicants are employed, and that employees are treated during employment
without regard to their race, color, age, religion, sex, or national origin. Such action shall
include, but not be limited to, the following: Employment, upgrading, demotion, or transfer;

Tecruitment or recruitment advertising; layoff or termination; rates of pay or other forms of

compensation; and selection for training, including apprenticeship. The State agrees to post in
conspicuous places, available to employees and apphcants for employment, notices to be

‘ provxded by the United States setting forth the prov1s10ns of this Equal Opportunity clause.

-2. The State will, in all solicitations or advertisements for employees placed by or in

 behalf of the State, state that all qualified applicants will receive consideration for employment

without regard to race, color, age, religion, sex, or national origin.

3. The State will send to each labor unjon or representative of workers with which it has

 a collective bargaining agreement or other contract or understanding, a notice, to be provided by

the United States, advising the labor union or workers representative of the State’s commitments
under this Equal Opportunity clause and shall post copies of the not1ce in conspxcuous places
avaxlable to employees and applicants for employment

4. The State will comply with all provisions of Executive Order No 11246 of
September 24, 1965, as amended, and of the rules, regulatxons and relevant orders of the

Secretary of Labor."

5. The State will furnish all information and reports requlred by said amended Executive
Order and by the rules, regulations, and orders of the Secretary of Labor, or pursuant, thereto,

-and will permit access to its books, records, and accounts by the United States and the Secretary

of Labor for purposes of investigation to ascertain compllance with such rules, regulatlons and
orders.

6. In the event of the State’s noncompliance with the Equal Opportunity clause of this
Agreement or with any of the said rules, regulations, or orders, this Agreement may be canceled,
terminated, or suspended, in whole or in part, by the United States and the State may be declared
ineligible for further Government contracts in accordance with procedures authorized in said
amended Executive Order, and such other sanctions may be imposed and remedies invoked. as
provided in said Executive Order, or by rules, regulations, or order of the Secretary of Labor, or

as otherwise provided by law.

7. The State will include the provisions of paragraphs 1) through 6) in every subcontract
or purchase order unless exempted by rules, regulations, or orders of the Secretary of Labor
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issued pursuant to Section 204 of said amended Executive Order, so that such provisions will be
binding upon each subcontractor or vendor. The State will take such action with respect to any
subcontract or purchase order the United States may direct as a means of enforcing such
provisions, including sanctions for noncompliance: provided, however, that in the event the
State becomes involved in, or is threatened with, litigation with a subcontractor or vendor as a
result of such direction by the United States, the State may request the United States to enter into
such litigation to protect the interests of the United States.

| _ CERTIFICATION OF NONSEGREGATED FACILITIES

The term segregated facilities means: any waiting rooms, work areas, restrooms and
washrooms, restaurants or eating areas, time clocks, locker rooms, storage areas, dressing areas,
parking lots, drinking fountains, recreation or entertainment areas, transportation, and housing
facilities provided for employees which are segregated by explicit directive or are in fact
segregated on the basis of race, creed, color, or natiorial origin, because of habitat, local custom,
or otherwise. The State certifies that it does not maintain or provide for its employees any
segregated facilities at any of its establishments, and that it does not and will not permit its
employees to perform their services at any location under its control where segregated facilities
are maintained. The State agrees that a breach of this certification is a violation of the Equal
Opportunity Clause in this contract. The State agrees that (except where it has obtained identical
certification from proposed subcontractors for specific time periods) it will obtain identical
certification from proposed subcontractors prior to the award of subcontractors exceeding -
$10,000 which are not exempt from the provisions of the Equal Opportunity Clause, and that it
will retain such certification in its files.

NOTE: The penalty for making false statements'i‘n offers is ,pres.cribéd in 18 U.S.C. 1001.
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EXHIBIT D
TITLE VI, CIVIL RIGHTS ACT OF 1964

1. The State agrees that it will comply with Title VI of the vaﬂ Rights Act of July 2,
1964 (78 Stat. 241), and all requirements imposed by or pursuant to that title, to the end that, in
accordance with Title VI of that Act and the Regulanon, no person in the United States shall, on
the grounds of race, color, sex, or national origin be excluded from participation in, be denied the

 benefits of, or be otherwise subjected to discrimination under any program or activity for which

the State receives financial assistance from the United States and hereby gives assurance that it
will immediately take any measures to effectuate this Agreement. :

: 2. If any real property or structure thereon is provided or improved with the aid of
Federal financial assistance extended to the State by the United States, this assurance obligates
the State; or in the case of any transfer of such property or structure is used for a purpose
involving the provision of similar service or benefits. If any personal property is so provnded,

this assurance obligates the State for the period during which it retains ownership or possession

of the property. In all other cases, this assurance obligates the State for the period durmg which
the Federal financial assistance is extended to it by the United States. ,

3. This assurance is given in consxderatlon of and for the purpose of obtaining any and
all Federal grants, loans, contracts, property, discounts, or other Federal financial assistance
extended after the date hereof to the State by the United States, including installment payments
after such date on account of arrangements for Federal financial assistance which were approved
before such date. The State recognizes and agrees that such Federal financial assistance will be
extended in reliance on the representations and agreements made in this assurance, and that the
United States shall reserve the right to seek judicial enforcement of this assurance. This
assurance is binding on the State, its successors, transferees, and assignees. _
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EXriBiT &

NONEXPENDABLE GOVERNMENT PROPERTY REQUIREMENTS

1. Nonexpendable government property is equipment which is complete in itself and
does not ordinarily lose its identity or become a component part of another piece of
equipment when put into use. Nonexpcndablc Government property includes the

following:

a. Any single item, having a useful life of 1 year or more, which is acquired at a
cost of, or valued at $5000 or more;

b. Sensitive items identified in Article 5 below, regardless of acquisition cost;

c. Al ofﬁcc ﬁmnshmgs and furniture.

2. For each item of nonexpendable United States property, the State is reqmred to
maintain an individual item record which will adequately satisfy the requirements set
forth in Article 17 of this Agreement. In estabhshmg and maintaining control over
United States' property, the State will include, at the minimum, the following mfonnatlon

in their property accounting system:

Contrapt number

Name of item ,

Manufacturer's name

Manufacturer's modél number
Manufacturer's serial number =
Acquisition document reference and date
Guarantee and wan'anty lapse date
Location :

Unit price

#?@mpppvw

3. Accessory and componehi equipment that is attached to, part of, or acquired for use

with a specific item or equipment must be recorded on the record of the basic item. Any

éccessory or component item that is not attached to, part of, or acquired for use with a
specific item of equipment must be recorded separately. Useable accessory or

.component items that are pennanenﬂy removcd from items of Government property must
~also be separatcly recorded. o

4. The unit price of each item of government property must be contained in the State's
property control system. The State's quantitative inventory record must contain the unit
prices. The supplementary records containing this information must be identified and ’

recogmzed as a part of the unit price of the 1tem (less dxscount)

5. Firearms, museum property, motor vehicles and heavy equipment are sensitive items

of nonexpendable property which shall be included in the State's property accountability
system, even if the original acquisition cost is under $5000. _ _
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Reclamation Manual
Directives and Standards

Subject:  Cultural Resources Management

Purpose:  To ensure that Reclamation manages its cultural resources according to legislative
mandates and in a spirit of stewardship; to clarify Reclamation's roles and
" responsibilities related to cultural resources; and to provide direction for consistent
implementation of Reclamation's cultural resources management responsibilities. '

Authority: The laws, regulations and guidance shapmg Reclamation's cultural resources
- responsibilities include: :

Antiquities Act of 1906 (16 U.S.C. 431); Historic Sites Act of 1935 (16 U.S.C.
461); Reservoir Salvage Act of 1960 (16 U.S.C. 469); National Historic _
Preservation Act of 1966 (16 U.S.C. 470); National Environmental Policy Act
of 1969 (42 U.S.C. 4321); Archeological and Historic Preser-vation Act of
1974 (16 U.S.C. 469); American Indian Religious Freedom Act of 1978 (42 -
U.S.C. 1996); Archaeological Resources Protection Act of 1979 (16 U.S.C.
470); Native American Graves Protection and Repatriation Act of 1990

(25 U.S.C. 3001); National Register of Historic Places (36 CFR Part 60);

. Determinations of Eligibility for Inclusions in the National Register of Historic
Places (36 CFR Part 63); Curation of Federally Owned and Administered
Archeological Collections (36 CFR Part 79); The Protection of Historic
Properties (36 CFR Part 800); Protection of Archaeological Resources -

(43 CFR Part 7); Native American Graves Protection and Repatriation Act
‘(43 CFR Part 10); Protection and Enhancement of Cultural Environments
(Executive Order 11593); Federal Actions to-Address Environmental Justice in

- Minority Populations and Low-Income Populations (Executive Order 12898);
Protection of American Indian Sacred Sites (Executive Order 13007);
Managing Museum Property (411 DM); Protection of Properties on the
National Register of Historic Places (426 DM 1); Preservation of Historic
Property (519 DM 1); Archeology and Historic Preservation: Secretary of the
Interior's Standards and Guidelines (48 FR 44716); and Reclamation Cultural
‘Resources Management Policy (1998) LND-PO1. ' _

‘-Contact.: a 'Land, Recreation, and Cultural Resources, Federal Preservation Ofﬁcef, D-5300

1. Definitions.

A. Adverse Effect occurs when an undertaking diminishes the integrity of a historic
property's location, design, settmg, materials, workmanship, feeling, or association. See

definition of Effect.

B. Advisory Council on Historic Preservaiion (Council) is an-independent Federal
agency established pursuant to Section 201 of the National Historic Preservation Act

(71) 3/13/98 : . . _ ' Page 1
Supersedes (48) 1 1/18/96 , o
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(NHPA). Under Section 106 of NHPA, the Council must be afforded an opportunity
for comment on Federal, federally assisted, or federally licensed undertakings that may
affect cultural resources listed on or eligible for listing on the National Register of

- Historic Places (National Register).

C. Archaeological Resources means any material remains of past human life or activities

which are of archaeological interest, as determined under uniform regulations

~ promulgated pursuant to this Act. Such regulations containing such determination shall
include, but not be limited to: pottery, basketry, bottles, weapons projectiles, tools,
structures or portions of structures, pit houses, rock paintings, rock carvings, intaglios,
graves, human skeletal materials, or any portion or piece of any of the foregoing items.
Non-fossilized and fossilized paleontological specimens, or any portion or piece thereof,
shall not be considered archaeological resources, under the regulations under this

- paragraph, unless found in an archaeological context. No item shall be treated as an
archaeological resource under regulations under this paragraph unless such item is at
least 100 years of age [Section 3(1) of ARPA]. '

D. Area of Potential Effect (APE) means the geographic area or areas within which an
‘undertaking may cause changes in the character or use of historic properties, if any such

properties ex1st

E. Culfural Items as used in the Native American Graves Protection and Repatriation Act

(NAGPRA) are human remains, associated funerary objects, unassociated funerary
objects, sacrcd objects, and objects of cultural patrimony [Section 2(3) of NAGPRA].

F. Cultural Resources is a broad term that includes prehistoric, historic, archltectural and
traditional cultural properties. Within the broad range of cultural resources are those
that have recognized significance. These are called Historic Properties. See definition.

G. Cultural Rosourcw Professional refers to the professxonally qualified md1v1dual(s)
responsible for managing, coordinating, and implementing Reclamation's cultural

resources pOllClCS and programs.

H. Cultural Resources Survey refers to the study of an area to identify the cultural
- resources that are, or may be, present. Reclamation utilizes three levels of survey:

~ Class I, Class 11, and Class IiI.

(1) The purpose.of the Class I survey is to identify known cultural resources in an
' area and to assess the need for additional survey information. The Class I
inventory is primarily a literature and archival search. It consists of identifying
cultural resources that have been listed on or determined eligible for inclusion on

(48) 11/18/96 Page 2
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the National Register. It also includes contacting appropriate Federal, State, and
local agencies, Native American tribes, other interested persons, and records

repositories.

(2) The purpose of the Class II survey is to identify and predict the type, density, and
distribution of cultural resources in an area. It is designed to.determine if
significant cultural resources are present in the surveyed areas, or are likely to

“occur elsewhere in the study area. If significant resources are likely to occur in
other portions of a study area, additional cultural resources work will be
necessary. The Class II survey includes the requirements of a Class I survey and is
an intensive on-the-ground examination of a sample, or portion, of the study area.
A Class II survey may require test excavations or other specialized studies for the
purpose of evaluating the significance of cultural resources. -

(3) The purpose of the Class III survey is designed to locate all cultural resources in
an area. As appropriate, a professional evaluation of their eligibility for the
National Register will be undertaken. The Class III survey includes the
requirements of a Class I survey and an intensive on-the-ground examination of
the entire study area. A Class IlI survey may require test excavations or other
specialized studies for the purpose of evaluating the significance of cultural
resources and for determining the geographical extent of a site.

1. Curation is the long-term management and preservation of collections according to
‘professional museum and archival practices (i.e., 36 CFR Part 79 or 411 DM).:

J.  Effect on an historic property occurs when an undertaking may alter characteristics of
the property that may qualify it for inclusion on the National Register. ‘

K. Federal Preservation Officer (FPO) is the individual, appointed by the Cémmissioner_,
- as required by Section 110(c) of NHPA, to coordinate Reclamation's overall cultural

resources management program.

L. Historic Property means any prehistoric or historic district, site, building, structure, or
object (see definition), included on, or eligible for inclusion on, the National Register
[Section 301(5) of NHPA]. This term includes artifacts, records, and material remains
related to such a property. The term "eligible for inclusion on the National Register"
means cultural resources formally determined as such by the Secretary of the Interior or’
by Reclamation in consultation with the appropriate State Historic Preservation Officer
(SHPO). Properties of traditional religious and cultural importance to an Indian tribe
may be determined to be eligible for inclusion on the National Register :

" [Section 101(d)(6) of NHPA].

(48) 11/18/96 Page 3
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M. Indian Lands refers to all lands under the jurisdiction or control of an Indian tribe.

N. Interested Parties or Persons are those organizations and individuals, including Native
Americans, concerned with the effects of an undertaking on historic properties.
Interested persons may include: local governments, Federal applicants, Indian tribes,
traditional cultural leaders, other agencies (Federal or State), mstltutlons foundations,

and the publlc

O. Museum Property is personal property acquired by Reclamation accordingtoa
rational scheme and preserved, studied, or interpreted for public benefit (411 DM). It
includes biologic, ethnographic, geologic, historic, paleontologic, and prehistoric.
resources, mcludmg their associated documentation. Items which illustrate the history
of the mission of the agency such as historic documents, plans; maps, natural history
specimens, and museum-quality fine art, including those that have been or are being
displayed in Reclamation offices, are examples of museum property. Archaeological
resources collected under legal mandates are museum property. Reclamation and
Regional and Area Office Scope of Collections Statements guide the identification of

' museum property.

P. National Historic Landmark is a district, site, building, structure;-br object in public
. or private ownership, judged by the Secretary to possess national significance in
American history, archeology, architecture, engmeermg, and culture and so des1gnated

by him (36 CFR Part 65).

Q. National Register of Historic Places (National Register) is the official list of districts,
sites, buildings, structures, and objects significant in American history, architecture,
archaeology, engineering, and culture mamtamed by the Secretary of the Interior

(36 CFR Part 60)

R. Objectisa maten»al thing of functional, aesthetic, cultural, historical or scientific value
that may be, by nature or design, movable yet related to a specific setting or
environment [36 CFR 60.3(j)].

S. Reclamation Lands refers to real property administered by the Commissioner and
includes all acquired and withdrawn lands under the jurisdiction of Reclamation.

T.. Records are defined in 44 U.S.C. 3301, as "all books, papers, maps, photographs,
machine-readable materials, or other documentary materials, regardless of physical form
or characteristics, made or received by an Agency of the United States Government
under Federal law or in connection with the transaction of public business and preserved
or appropriate for preservation by that Agency or its legitimate successor as evidence of

(48) 11/18/96 Page 4
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the organization, functions, policies, decisions, procedures, operations, or other
activities of the Government or because of the informational value of data in them."

- Materials maintained solely for reference purposes, extra copies, and stocks of
publlcatlons are not mcluded as records.

U. Responsible Office refers to a Reclamatron office with delegated cultural resources
,respon51b1llty

V. Significance is the term used to indicate a cultural resource's eligibility for the Natienal
Register according to the criteria in 36 CFR 60.4.

W. State Historic Preservation Officer (SHPO) is the official appointed or designated by
the Governor pursuant to Section 101(b)(1) of NHPA to admmlster the State historic

preservatron program

X. Tradltlonal Cultural Property is deﬁned in National Register Bulletm 38 as a property
that is eligible for inclusion on the National Register because of its association with

cultural practices or beliefs of a living community that: (1) are rooted in that
community's history and (2) are 1mportant in mamtarmng the continuing cultural 1dent1ty

of the community.

Y. Tribal Preservation Official is an mdlvrdual desrgnated by a tribe to-administer the

" tribal historic preservation program, through appointment by the tribe's chief governmg
authority or as a tribal ordinance may otherwise provide [Section 101(d)(2)(B)
of NHPA]. The tribal historic preservatron program's is limited to tribal lands

Z. Undertakmg means a pro_]ect actlvrty, or program funded in whole or in part under the
direct or indirect jurisdiction of a Federal agency including: (1) those carried out by or
on behalf of the agency; (2) those carried out with Federal financial assistance; (3) those
requiring a Federal permit, license, or approval; and (4) those subject to State or local
regulation administered pursuant to a delegatlon or approval by a Federal agency

[Section 301(7) of NHPA]

2. Implementation of Reclamation's Cultural Resources Management Responsibilities.
Reclamation will manage and protect cultural resources in keeping with its mission "To
‘manage, develop, and protect water and related resources in an environmentally and

economically sound manner in the interest of the American public." The agency will
implement cultural resources management in a positive manner that fulfills the sprrlt as well

- as the letter of laws, regulatrons and policies.

(48) 11/18/96 Page 5
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A. The Commissioner is responsible for the management and protection of cultural
resources on Reclamation lands or associated with Reclamation activities [Section 106
of NHPA and Section 3(2) of ARPA]. The Commissioner designates a Federal

Preservation Officer.

B. The Federal Preservation Officer (FPO) is responsible for the development of cultural
resources policy and guidance, as well as for providing Reclamation-wide advice and
assistance. The FPO may conduct periodic reviews of the regional or area offices to
monitor compliance with the cultural resources laws, regulations, and policies.

(1) The FPO is required by 36 CFR 60.9(d) to approve nominations to the National
Register, to approve removal of historic properties from the National Register
~ [36 CFR60.15(c)], as well as review and-transmit to the Commissioner for
- approval the request for waiver of the 1 percent limit (see paragraph E below).

- C.. The Regional Director is delegated responsibility by the Commissioner for compliance
with cultural resources laws, regulations, and policies. The Regional Director will
maintain a regional cultural resources professional staff to ensure that the region's
existing and proposed activities are carried out according to the provxsxons of these

directives.

" D.  The Area Office is, in some instances, delegated responsibility for compliance with -
cultural resources laws, regulations, and policies. In such situations, the Area Office
will utilize the services of cultural resources professionals to ensure that the area's
existing and proposed activities are carried out according to the provisions of these

directives.

_E. Fundmg for Cultural Resources Activities. Sections 110(g) of NHPA and 7(a) of
Archeological and Historic Preservation Act (AHPA) require the expenditure of
‘Reclamation funds for cultural resources compliance activities and resource

o management initiatives. . The responsible office will conSIder costs for cultural resources -

activities in the budgeting process. -

(1) Nonreimbursable v. Reimbursable Costs. Federal cultural resources law
establishes that cultural resources activities (e. g.,' survey, data recovery, analysis,
_publication, and curation) are generally nonreimbursable when they are in support

- of Reclamation projects [Section 7(a) of AHPA and Section 110(g) of NHPA].

For operating projects, costs may be reimbursable when cultural resources
activities are completed for title transfer actions, in order to grant a right-of-way -
or approve the use of Reclamation lands by a non-Federal entity. In addition,
costs can be reimbursable when Reclamation provides technical services to other

'(48) 11/18/96 Page 6
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Federal agencies and non-Federal entities [Section 208(3) of the 1980 amendments
of NHPA].

(2) One Percent Waiver. Reclamation may utilize up to 1 percent of the total

authorized funding amount for a project to complete cultural resources activities.
The 1 percent limitation does not apply to projects under $50,000. A waiver to

_exceed the 1 percent limitation for projects over $50,000 may be authorized in
certain cases. If additional funds are required, as allowed for by Section 208(3) of
the 1980 amendments to NHPA, documentation for the request will be:

() prepared by the appropriate cultural resources professional, (b) forwarded to
the FPO for review, (¢) FPO will transmit the request to the Commissioner for
approval, and (d) if approved the request w1ll be submltted to the Secretary of the

Interior for concurréence.

F. Integrated Cultural Resources Management To ensure that cultural resources
management is fully integrated into Reclamation activities, cultural resources will be
addressed at the earliest stages of planning. In order to protect historic properties and
avoid unnecessary delays, conflicts, and costs, cultural resources professionals will be

- involved from project development, budget formulatlon and scheduling, through

implementation.
3. , Compon_enfs of Reclamation's Cultural Resources Management ReSponsibilities.

A. The NHPA is the pivotal historic preservation law that establishes Reclamation's .
cultural resources management responsibilities. Within NHPA Section 106 addresses
the compliance aspects, whlle sections 110 and 111 address management

responsibilities.

(1) Section 106 of NHPA requires Reclamation to take into account the effect of an
undertaking on historic properties. The cultural resources professional is
responsible for determining if there is an undertaking and, if so, for defining the
APE. Additional Section 106 process steps include:

(a) Identification of historic propertles through cultural resources surveys,

NOTE-Previously surveyed Reclamation lands may require resurvey-depending on
the survey standards originally applied and/or completeness of the available
records. Determination of the need to resurvey Reclamation lands will be based
on the judgement of the cultural resources professnonal in consultation with the

SHPO, as approprlate

(48) 11/18/96 Page 7

NEW RELEASE -



LND 02-01

Reclamation Manual -
Directives and Standards

)

3)

(b) Evaluation of eligibility of historic properties to the National Register,

| (c) Assessment of effects on historic properties,

(d) Soliciting SHPO and Council comments when appropriate, and

(e) Project implementation with prevention or treatment of adverse effects, if any.

Section 106 of NHPA, Additional Compliance Aspects.

(a) Completion of the compliance process frequently involves extensive
consultations with the SHPO and mterested parties or persons. The scope of

the consultation process includes:

@) Identlﬁcatlon of mformatlon needs (e g. level of survey, resource
concerns)

(i) Evaluation of National Register eligibility of identified cultural resources,
(iii) Assessment of effects, and
- (iv) Development of appropriate measures to avoid or mitigate adverse

- effects to historic properties (see paragraph 3F, Coordination and
Consultation with Interested Parties).

- (b) The responsible office may complete the Section 106 compliance process on a

. case-by-case basis for individual undertakings or may enter into an agreement = -
with the Council and appropriate SHPO(S) to streamline the process for

repetitive or complex undertakmgs

(1) 1In addition, the responsible cultural resources professional may use the
services of grantees, applicants, consultants, or designees to prepare the
necessary information and analyses, but remains accountable for ”
Section 106 compliance. In all cases, the preparers must meet the
Secretary of the Interior's Standards and Guidelines. '

Section 106 of NHPA, on Indian Lands When a Tribal Historic Preservation
Program Exists. Section 101(d)(2) allows for tribes to assume all or any part of
the functions of a SHPO with respect to Indian lands. (See paragraph 3F,
Coordination and Consultation with Interested Parties.)

(48) 11/18/96
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(4) Section 106 of NHPA, Responsibilities for Reclamation Title or
Administrative Transfers. The transfer of a historic property is identified in 36
CFR Part 800 as an adverse effect. However, a transfer is not considered to be an
adverse effect when there are adequate conditions or restrictions to ensure the

preservation of the property's historic features. .

(a) If Reclamation transfers jurisdiction of its lands or facilities to another Federal
agency, Reclamation will ensure the cultural resources responsibilities transfer

_to the other agency

(b) If Reclamation transfers title of Reclamation lands or facilities to a
- non-Federal entity, Reclamation will, prior to transfer, comply with Section
106 and other applicable laws, regulations, and policies.

(c) If Reclamation maintains title but transfers administration of projects to a
non-Federal agency (e.g., State, county, or district), Reclamation remains
accountable for cultural resources but may assign certain responsibilities for
cultural resources to the transferee. Prior to transfer, the responsible office
will: (1) ensure the non-Federal entity is capable of and willing to carry out
these responsibilities and (2) provide notice to the non-Federal entity of any
cultural resources responsibilities that it has been assigned. The cultural
resources requirements for non-Federal entities will be included in an
agreement. New and renewed lease or management agreements will detail the
cultural resources responsibilities of non-Federal entities (see Reclamatlon

- Manual's Facilities Dlrcctxves FAC)

(d) Tltle transfcr of ReClamation facilities will nof include transfer of the
‘associated official records. These remain the property of the Federal
Government (see Reclamation Manual's Title Transfer Directives, CMP 05).

(5) Section 106 of NHPA, Treatment of Adverse Effects. Reclamation policy is to
preserve historic properties in place and therefore avoid adverse effects to the
fullest extent possible. However, after evaluation of all factors in an undertaking,
Reclamation may determine that public benefits of proceeding with the
undertaking outweigh adverse effects to historic properties. When adverse effects
cannot be avoided, Reclamation will seek measures to reduce and minimize them.
Treatment measures will be developed in consultation with the SHPO(s), Council,
and other interested parties or persons and will be appropriate to the nature and
significance of the historic properties in question. ,

(48) 11/18/96 Page 9
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National Historic Landmarks require special consideration, including consultation
with the Council when they will be adversely affected [Section 110(f) of NHPA].

(6) Section 106 of NHPA, Intentional Violations. Reclamation will not grant a
loan, loan guarantee, permit, license, or other assistance to an applicant who, with
intent to avoid the requirements of Section 106, has intentionally significantly
adversely affected a historic property, or having legal power to prevent it, allowed
such significant adverse effect to occur, unless Reclamation, after consultation
with the Council determines that circumstances Justify granting such assistance
despite the adverse effect created or permitted by the applicant [Section 1 10(k) of

NHPA].

@) Section 110 of NHPA requires Reclamation to complete cultural resources
surveys and reports for all its lands and existing projects. The responsible office
will develop priorities for conducting surveys on Reclamation lands using the

~ following factors (not listed in priority order):

(a) Presence of known cultufal resources or reason to believe resources exist,
(b) Significance or scientific value of culturgl resources,
| (c) Lands arc within the boundaries of a resourcev'managvement plan study area,
(d) Nature and extent of brevious investigations, |
(e) Degree to which the cu-lturél resources a‘re'.thr.eatened and endangered, and
() Importance of cultural resources to Native American culfural .values.

(8) Section 111 of NHPA directs Reclamation to explore alternatives for ensuring the
preservation of historic properties under its ownership that are not needed for
current or projected agency purposes. These alternatives include leases or

~exchanges to any person or organization, and contracts for management.

B. Archaeological Resources Protection Act (ARPA). ARPA regulates the removal of
archaeological resources from Reclamation lands; contains a permit system for
excavating or removing archaeological resources; and includes prohibitions on the sale,
purchase, transport, or entry into interstate commerce of items taken in violation of the
Act. Penalties include fines and imprisonment. Amendments to the Act requxre
Reclamation to establish public educatnon and outreach programs.

(48) 11/18/96 Page 10
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(1) Section 4 of ARPA directs Reclamation to establish a process for issuing permits
for the excavation of archaeological sites on its land. Within Reclamation, such
permits are issued by the cultural resources professional thhm the responsible
office as determined by the Regional Director.

(2) Sections 6 and 7 of ARPA establish criminal and civil processes to protect
archaeological resources and include penalties for prohibited acts. ARPA
enforcement on Reclamation lands is Reclamation's responsibility. While
Reclamation does not have law enforcement authority or internal capabilities, each
Reclamation office will ensure that enforcement personnel are available to protect

“archaeological resources. ‘This can be accomplished through agreements with

‘other Federal, State, or local agencies.

| (3) Section 14 of ARPA mandates that Reclamation will develop plans and a schedule
for surveying lands under 1ts control for archaeologlcal resources. -

C. Native American Graves Protectlon and Repatnatlon Act (NAGPRA) requnres
Reclamation to inventory human remains and associated funerary objects and to provide
culturally affiliated tribes with the inventory of collections. NAGPRA also requires
repatriation, on request, to the culturally affiliated tribes. For the purpose of identifying
ownership or control of Native American cultural items priority will be given in the

order listed: .
(1) To the lineal descendants of the Native American, or
(2) Inanycase in which such lineal descendants cannot be ascertained:

(a) To the Indian tribe on whose tribal land such objects or remains were
discovered,

(b) To the Indian tribe which has the closest cultural
affiliation with such remains or objects, or

(c) Ifthe cultural affiliation cannot be reasonably
ascertained and if the objects were discovered on
Federal land that is recognized as the aborlgmal
land of some Indian tribe;

(i) To the Indian tribe that is recognized as
aboriginally occupying the area in which the
objects were discovered, or.

(48) 11/18/96 Page 11
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(ii) Ifit can be shown that a different tribe has a
stronger cultural relationship with the remains
or objects then the Indian tribe that has the
strongest demonstrated relationship.

(3) Section 3 of NAGPRA. To meet the intent of Section 3 of NAGPRA, the
responsible office will have in place a plan for intentionally excavated and
inadvertently discovered Native American cultural items. These plans will include

- a step-by-step outline of what to do when Native American cultural 1tems are

encountered.

(4) Inadvertent Discovery. If Native American cultural items are inadvertently
discovered during a Reclamation activity for which there is no plan, work will
cease immediately in the area of discovery and the requlrements of NAGPRA
regulauons (43 CFR 10.4) will be followed. :

D. National Environmental Policy Act (NEPA) establishes a national policy to 1dent1fy
and consider environmental impacts of Federal actions. NEPA establishes that it is the

responsibility-of the Federal Government to "...preserve important historic, cultural and
natural aspects of our national heritage..." [Section 101(b)(4)].

(1) Coordination of NEPA with Section 106 of NHPA.

(a) The cultural resources professional will participate in the NEPA process. All
‘Reclamation NEPA actions will be coordinated with the NHPA Section 106
compliance process. Compliance with Section 106 for an undertaking is
required regardless of the level of NEPA documentation and will be
documented in a categorical exclusion checklist, environmental assessment, or
environmental impact statement, as appropriate. If such compliance is not
completed prior to conclusion of the NEPA documentation, the NEPA
document will contain commitments for Reclamation to complete the cultural
resources compliance process. Any Reclamation action considered to be

. categorically excluded from review under NEPA will still require Section 106

compliance.

' (b) If an action will have an adverse effect (see definition) on historic properties,
an Environmental Assessment or an Environmental Impact Statement may be
requ1red »

(c) Reclamation is encouraged to use the NEPA public involvement process to
- meet the public participation requirements of the Section 106 process.

(48) 11/18/96 " Page 12
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(d) The responsible official will ensure that the Finding of No Significant Impact
or Record of Decision incorporates applicable mitigation measures related to

adverse effects on historic properties.

E. ‘Curation and Museum Property Responsibilities. Reclamation is responsible for
curating museum property under its ownership, generated as a result of its activities, or
on loan to other public or private organizations. The Program Analysis Office is
delegated responsibility for developing museum property policy and guidance, and for
providing advice and assistance. All Reclamation offices will implement the provisions
of 411 DM as defined in Reclamation policy and museum property plannmg documents.

(1) The approprlate treatment and preservation of museum property, including
archaeological collections, is mandated by 411 DM, "Managing Museum
Property," whose standards incorporate the requirements of 36 CFR Part 79,
"Curation of Federally-owned and Administered Archeological Collections."

F. Coordination and Consultation with Interested Parties.

(1) Public Involvement responsibilities for Reclamation actions that could affect
individuals or groups are outlined in Reclamation Policy and Directives, CMP 03.
The Public Involvement Directives (see Related Directives Table included therem)
reference the cultural resources requirements for consultatlon/coordmatlon with

interested pames under NHPA and NEPA

(2) Consultation Under Sectlon 106 of NHPA. Consulting parties are the primary
participants in the Section 106 process and include Reclamation, the SHPO, and,
in some cases, the Council. Coordination with other agencies, entities, and
individuals having responsibilities for or interest in cultural resources is also
required, as appropriate, in the planning and execution of Reclamation activities.

(3) Consultation with Native Americans. Section 101(d)(2) and Section 106 of
NHPA, NAGPRA, ARPA, NEPA, the American Indian Religious Freedom Act,
and Executive Order 13007 require Reclamation to consult with Native Americans
on complex and culturally sensitive issues (see Reclamation Manual's Native

American Directives, NIA-01).

(a) Reclamation will consult with appropriate Native American tribes or trlbal
entities to determine if sites or locations related to their beliefs, expressions,
or exercise of tradltlonal cultural practices are present on Reclamation lands.

(48) 11/18/96 Page 13
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(b) When a Reclamation activity affects Indian lands, Reclamation will invite the
governing body of the appropriate tribe(s) to be a consulting party in the
Section 106 process and be a signatory to any Section 106 agreement.
Reclamation also may invite the appropriate tribe(s) to participate as an
interested or consulting party when an undertaking would affect cultural
resources of value to that tribe(s) which are on non-Indian lands.

(c) When a Reclamation activity affects Indian lands and a Tribal Historic
Preservation Program exists, Reclamation will consult with the Tribal
Preservation Official in accordance with an established Tribal Preservation

Plan.

(d) Reclamation will consult with appropriate Indian tribe(s) when there are
- planned excavations and removal of cultural items on Reclamation lands.
Where the excavations are on tribal lands, tribal consent is required. In both
instances noted above, proof of consultation or conseént is required (see 43

CFR Part 10).

4. Integration of Cultural Resources Managemen't With Other Reclamation Prograins

A. Flnanclal Assistance Programs Prior to Reclamatlon grantmg a Federal loan under
the Small Reclamation Projects Act as amended, an applicant will commit to completing
the necessary steps to enable Reclamation to meet its Section 106 compliance
responsibilities (see Reclamation Manual's Small Reclamation Prolects Act Loans

Directives, LON 03).

B.  Resource Management Plans. - To ensure that cultural resources are addressed in all

 resource management plans, cultural resource professionals will be involved at the
outset of the process to: (1) develop scheduling and budgeting, (2) identify parties with
whom Reclamation will consult in developing the RMP, and (3) develop or review
cultural resources sections. ' Reclamation will ensure that cultural resources
requirements are fully defined for all parties in instances where land management
partners (e.g., other state or Federal agencies) will be implementing the RMP (see
Reclamation Manual's Lands Management Directives, LND 05).

C. Land Exchanges, Acqulsmon, and Withdrawals. When Reclamation is consxdermg
acquiring new tracts of land through land exchanges, purchases, or withdrawals, the
cultural resource professional of the responsible office will be notified in order to
evaluate whether there may be sensitive cultural resources issues (see Reclamation

Manual's Land Acquisition Directives, LND 01).
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D. Resource Information System. The Reclamation-wide Resource Information System
is an automated system containing real property and related resource management
information. The system's lands, buildings, and structures inventories include data fields
that concern cultural resources. Cultural resource professionals will coordinate with »
appropriate staff to maintain accurate cultural resources information in the system. -

E. Safety of Dams. The modification of existing dams for safety purposes is considered an
undertaking and will be subject to Section 106 of NHPA (see paragraph 3A(1) above).
~In addition the costs of SOD activities are considered non-reimbursable (see
Reclamation Manual's Research, Applied Science, and Technology Directives, RES).

F. Contracts and Permits. Reclamation contracts and permits that may result in effects
to cultural resources will include a clause authorizing the contracting officer to order
delays or changes in work when cultural resources or cultural items under NAGPRA are

~ discovered. The clause will include penalties in the event the contractor fails to report
discoveries. If appropriate, the contract price may be adjusted because of delays or
changes in the work order (see Reclamatlon Manual's Contracts and Repayment

Directives, PEC 01).

G. Outgrants. Outgrants in the form of leases, licenses, permits, easement, and
rights-of-way that involve the use of Reclamation lands or other resources may be
determined to be undertakings and thus subject to the compliance requirements of
Section 106. The required cultural resources survey and evaluation can either be
furnished by the applicant or can be generated by Reclamation with the applicant paying
the costs (see Reclamatlon Manual's Lands Management Dlrectlves LND)

- H. Emergency Management Program The responsible office will ensure that cultural -
resources compliance is addressed in all Emergency Action Plans. This will include the
requirements established in the "Programmatic Memorandum of Agreement for '
Emergency Situations" (January 29, 1986), and its implementing plan "Plan for Taking
Historic Properties Into Account During Conditions of Major Natural Disasters or

" National Security Emergencies” (December 5, 1986) (see Reclamation Manual's

Emergency Management, FAC 01-01).

5.  Public Education Responsibilities. The results and benefits of Reclamation-sponsored
cultural resources work will be made available through public education efforts. These
include but are not limited to interpretive activities, scholarly publications, and outreach
activities such as volunteer laboratory and fieldwork opportunities. The public education
initiative will be integrated with Reclamation's overall Public Information Program, the
Department of the Interior's programs for public awareness of archaeology [Section 10(c) of
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ARPA] and the Secretary of the Interior's policy statement "A National Strategy for Federal
Archaeology." .

Public education efforts as appropriate, will be used to mitigate adverse effects to historic
properties.

6. Records and Reports. All cultural resources on Federal lands are the property of the
Federal Government. All records generated as a result of cultural resources activities on
" Reclamation lands and for activities sponsored by Reclamation but not on Reclamatlon lands,

are the property of the Federal Government.

In accordance with Section 304(a) of NHPA and Section 7 of ARPA, information relating to
the location or character of cultural resources may be withheld from disclosure to the public
when the Regional Director or Area Office Manager, in consultation with the cultural
resources professional, determines that disclosure of such information may create a
substantial risk of harm, theft, or destructlon to such resources or to the area or place where

such resources are located

A. Records of Actions. Cultural resources records will be kept by the responsible office in
accordance with the official Reclamation disposition schedule. Records will include
contracts for work, National Register nomination forms, Determinations of Eligibility,

relevant correspondence, field notes, photographs, site cards, and other information that
will aid future Reclamation actions in regard to cultural resources.

B. Technical Reports. Prior to Reclamation's acceptance of completed contractual
obligations, all reports concerning cultural resources surveys, studies, and/or mitigation

efforts will be reviewed for technical accuracy, completeness, and adequacy by a
Reclamation cultural resources professional.

() All contracts or service agreements will specify:
(2) The number of copies of reports to be _produced,
(bl) Who is responsible for providing the copies, and
(¢) Whois responsible for the distribution nqted below.
(2) Copies of final abprOved reports are submitted as required to:

(a) Program Analysis Office, Federal Preservation Officer (1 copy).
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(b) Bureau of Reclamation Library, Denver Federal Center (1 copy).
(c) State Historic Preservation Ofﬁcér (as apprbpriate).

(d) Other F éderal and, State agencies (as appropriate).

(¢) Other persons, groups, or-institutions (as appropriate).

(f) National Technical Information Service (optional-11 copies). -

~ C. Filing Requirements for Records. Records relating to cultural resources activities will -
be filed and maintained in accordance with Reclamation's Information Management
Handbook using the ENV-3.00 document classification designation and its appropriate
disposition instructions. An official copy of every cultural resources report will be filed
by the office responsible for its creation in accordance with Reclamation's Information
Management Handbook using the ENV-2.00 document classification and its appropriate
disposition instruction. All cultural resources records and reports filed with the ENV-
2.00 or ENV-3.00 document classification codes are designated as permanent records

. and will ultlmately be transferred to the Natlonal Archives. :
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Supbject:

Purpose:

Authority:

Approving Official:

- Contact:

Cultural Resources Management

To define the Bureau of Reclamation’s responsibility for the
cultural resources it owns, controls, or administers on behalf
of the United States in accordance with Federal laws,
regulations, executive orders, and Department of the Interior
policies. The benefit of this Pohcy is improved management
and protection of, and accountability for, the cultural resources

’ under Reclamation’s stewardship.

" The. major laws, regulatlons executive orders, and policies

underlying Reclamation’s authority and respons1b1hty for
cultural resources 1nclude

Antiquitics Actof 1906 (16 U.S.C. 431-433); Reservoir
Salvage Act of 1960, as amended (16 U.S.C. 469-469c-2);
National Historic Preservation Act (NHPA) of 1966, as
amended (16 U.S.C. 470 et seq.); Archaeological Resources
Protection Act of 1979, as amended (16 U.S.C. 470aa et seq.);
Native American Graves Protection and Repatriation Act
(NAGPRA) of 1990 (25 U.S.C. 3001 et seq.); National

~ Register of Historic Places (National Register)

(36 CFR part 60); Curation of Federally-Owned and
Administered Archaeological Collections (36 CFR part 79);
Protection of Historic Properties (36 CFR part 800);
Protection of Archaeological Resources (43 CFR part 7);
NAGPRA Regulations (43 CFR part 10); and Preserve
America (Executive Order 13287).

Commissioner

Pblicy and Administration; Land Resources Division, 84-53000

+ 1. Introduction. Beginning in 1906, numerous Federal laws have been enacted to
preserve and protect cultural resources on Federal lands. Of these, the NHPA is
the most comprehensive. It declared as policy that the Federal government
would administer cultural resources under its ownership, control, or
administration, in a spirit of stewardship for the inspiration and benefit of present
and future generations. This Policy and its associated Reclamation
Manual (RM) Directive and Standard (D&S), Cultural Resources Management,
LND 02-01, affirm Reclamation’s commitment to comply with the laws,
regulations, executive orders, policies, and directives that constitute the Federal
Cultural Resources Management (CRM) Program. : :
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2. Applicability. This Policy applies to all staff that can have an effect on cultural
resources that are owned by the United States and controlled or administered by

Reclamation on behalf of the United States.

3. Definitions. _

A. Cultural Resources. Any prehistoric and historic districts, sites, buildings, . .
structures, objects, cultural landscapes, sacred sites, and traditional cultural
properties. Within the broad range of cultural resources are those that have
recognized significance, which are called historic properties.

B. Historic Propertles Any prehistoric or historic district, site, building,

_ structure, or object included in, or eligible for inclusion in, the National
Register. This term includes artifacts, records, and remains that are related
to and located within such properties. The phrase "eligible for inclusion on
the National Register" means properties formally determined as such by the
Secretary of the Interior or by Reclamation in consultation with the
appropriate State or Tribal Historic Preservation Officer. Properties that
have been determined eligible for inclusion are accorded the same
protections as pr.operties listed in the National Register.

C. Museum Property Personal property acquired according to some rational
scheme that is to be preserved studied, and interpreted for public benefit."

D. NAGPRA Cultural Items. Native Amerrcan human remains, funerary
objects, sacred objects, and objects of cultural patrimony.

E. Reserved Works Buildings, structures, facrlmes or-equipment that are
Reclamation-owned for which the operation and maintenance (O&M) is
performed by Reclamatlon personnel or by eontract regardless of funding

source.

F. Transferred Works. Bulldmgs structures, facilities, or eqmpment that are
- Reclamation-owned for which the day-to-day responsibility for O&M and
- funding (generally) of the project facilities has been transferred, pursuant to
Reclamation law, to a project beneficiary. Under the terms of the formal -
O&M transfer agreement, the project beneficiary performing the day-to-day
O&M is accountable to Reclamation for proper performance of the O&M.
The long-term oversight responsibility of the Federal project, mcludmg its
facilities, resides with Reclamation.

G. . Undertaking. A project, activity, or program funded in whole or in part
under the direct or indirect jurisdiction of a Federal agency including:
(1) those carried out by or on behalf of the agency; (2) those carried out
with Federal financial assistance; (3) those requiring a Federal permit,
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license, or approval; and (4) those subject to state or local regulation
administered pursuant to a delegation or approval by a Federal agency.

4. Responsibilities.

A. Commissioner. The Commissioner is responsible for promoting and
maintaining Reclamation’s CRM Program. :

B. Regional Directors. Regional directors are responsible for implementation -
and accomplishment of Reclamation’s CRM Program within their
respective regions._ This responsibility includes:

(1) complying with cultural resources laws, regulatlons pollcles and
D&S;

(2) seeking fundmg at the approprlate level to ensure CRM Program
: lmplementatlon .

3) maintaining qualified CRM professionals on staff who have.
experience complying with cultural resources laws, regulatlons

policies, and D&S; and -

>(4) re-delegation of hls/her CRM program responsxblhtles to area
managers, as appropriate.

'5.. CRM Program Policy. In managing cultural resources that are owned by the
United States and controlled or administered by Reclamation on behalf of the

‘United States Reclamatlon shall

A. 1dent1fy document, and evaluate cultural resources for listing in the
-Natlonal Register; : , :

B. actively nominate eligible properties to the National Register;

C. to the fullest extent possible, manage and maintain historic properties, both
reserved and transferred works, in a manner that preserves the character
defining features that qualify them for listing in the National Register;

D. integrate cultural resources concerns early in project planning processes in
order to identify opportunities to protect historic properties from adverse
effects and avoid unnecessary delays conflicts, and costs for Reclamation

undertakings; -

E. ~ consider the effects of its undertakings on historic properties;
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F.  where adverse effects cannot be avoided, commit to fully completing
* mitigation measures prescribed in agreements executed with one or more of
the following: State or Tribal Historic Preservation Offices, the Advisory
Council on Historic Preservation, Native American tribes, and other

interested parties;

G. seek input and involvement from Federal, state, tribal, and local agencnes, as
well as the interested public, in carrying out Reclamation’s CRM Program;’

H. support an education and outreach program to inform the public of
Reclamation’s cultural resources stewardship responsibilities, activities, and

accomplishments;

I.  maintain accurate information on the types, locat_ion; status, .and condition
of its cultural resources, which shall be used in collaboration with other

~Reclamation programs such as asset management;

J. preserve and protect its museum property as prescribed in RM Policy,
Museum Property Management, LND P05, and accompanymg D&S,

- Museum Property Management, LND 02-02;

K. identify NAGPRA cultural items under' its control to ensure their
- . appropriate protection, and repatrlatlon or disposition in a tlmely manner

according to statute and regulations;

L. to the extent possible, establish and implement alternatives for the continued
use of historic properties that are no longer rieeded for current or projected
Reclamation purposes in compliance with section 111 of NHPA; and

M. to th;: extent possible, follow the Secretary of the Interior’s Standards for
the Treatment of Historic Properties for historic buildings and structures
when complying with sustainability mandates.

6. Federal Preservation Officer. In accordance with section 110 of the NHPA,
Reclamation staffing includes the position of Federal Preservation Officer. The -
Federal Preservation Officer shall be a qualified CRM professional. The '
responsibilities for this position are detailed in D&S LND 02-01.

7. Supporting RM Policy and D&S. This Policy is supported by the following
RM Policies and D&S. ,

A. Museum Property Management, LND P05

B. Cultural Resources Management, LND-02-01
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C. Museum Property Management, LND 02-02

D. Operation and Maintenance of Project Works that are Historic Properties,
LND 02-03 - :

E. Inadvertent Discovery of Human Remains on Reclamation Lands,
LND 07-01

F. Inadvertent Discovery of Native American Graves Protection and
Repatriation Act (NAGPRA) Cultural Items on Tribal Lands, LND 10-01
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Subject:  Concessions Management by Non-Federal Partners

Purpose:  Establishes minimum approval standards for all new, modified, or renewed non-
Federal concession contracts. :

Authority: Reclamation Act of 1902, as amended and supplemented; the Reclamation
Project Act of 1939; and the Federal Water Project Recreation Act of 1965, as

~amended.

Contact: Land, Recreation, and Cultural Resources Office, D-5300

1. 'Non-Federal Partners. Reclamation may transfer to non-Federal partners the
 responsibility to develop-and manage public recreation areas and concession services.
Transferred areas are managed by a partner under Federal authorities, the partoer’s
authorities, specific contracts, and agreements with Reclamation. Well-planned and
-managed concessions on the Federal estate are of mutual interest to Reclamation and its
partners. Reclamation is reSpon81ble for continuous management overs1ght of managing

partners and their concessmns operatlons

2. Compliance With Directives and Standards. New concession contracts issued by -

" managing partners must comply with these directives and standards. Existing concession
contracts issued by managing partners must, at the first opportunity, be brought into
compliance with these directives and standards. If a concession contract is amended or
terminated because of contract default or for other reasons and a subsequent concession
contract is issued by the non-Federal partner, the subsequent concession contract must be

_in compliance with these directives and standards.

3.  Definitions.

A. Concession. A concession is a non-Federal commer¢ial business that supports
appropriate public recreation uses and provides facilities, goods, or services-for -
which revenues are collected. A concession involves the use of the Federal estate
and usually involves the development of real property improvements.

B. Exclusive Use. Exclusive use is any use that excludes other appropriate public
recreation use or users for extended periods of time. Exclusive use includes, but is
not limited to, boat docks, cabins, trailers, manufactured or mobile homes,
structures, or amenities that are determined by Reclamation to be exclusive use.

C. Federal Estate. The Fedéral land and water areas under the primary jurisdiction of
the Department of the Interior, Bureau of Reclamation.
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D. Fixed Assets. Fixed assets are any structures, fixtures, or capital improvements
permanently attached to the Federal estate.

E. Improvement. An addition to real property that increases its value or utility or that
enhances its appearance.

F. Management Agreement. A management agreement is a binding contract between
Reclamation and a partner to provide public recreation opportunities and concession
services on the Federal estate. ' :

G. Non-Federal Partner. A non-Federal partner is a non-Federal public entity that
manages recreation and other resources through a contractual agreement with

- Reclamation.
H. Total Benefits to the Government Total beneﬁts include:

(1) Dlrect Returns. These are fees generated by authorlzed concession contracts
and paid directly to the managing entity or to-the United States Treasury.

(2) Direct Benefits. These are fees paid into a contractually- designated special
‘ account for resource and capital improvements that directly benefit the public
- in the area of operations where the fees are collected. .

- (3) Indirect Benefits. These are services performed by the concessionaire that
benefit the pubhc or improvements made to the Federal estate by the
concessmnalre :

4. Managing Partner Agreements.

A. Third-Party Concession Agreements. Third—party concession agreements are
Vagreements between the non-Federal managing partner and another entity to prov1de
concession related services and facilities. -

¢)) Agreement Standards. Any concession contract, including a contract renewal
or modification, issued by the non-Federal managing partner must meet the -
requirements of these Concessions Management Directives and Standards.

(2) Contract Approval. Before issuing or renewing a non-Federal concession
contract, the contract must be approved by Reclamation. '

(3) Stand In Stead Conditions. All concession contracts must state that
Reclamation will not stand in stead for the managing partner should the
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management agreement expire or be terminated. At Reclamation’s discretion,
Reclamation may issue a new concession contract that is in compliance with
Reclamation Manual (RM), Concessions Management by Reclamation, LND
04-01. Reclamation will not issue a new contract untll all exclusive use has

been removed.

B. Review and Evaluation. All management agreements will require Reclamation to
conduct annual concession operation reviews and evaluations. Reclamation may also
‘conduct unplanned reviews, as necessary. If a review identifies operational or
administrative deficiencies in the operation of a concession, a timetable must be
established by the area office to correct these deficiencies.

C. Exclusive Use. New, renewed, or modified management agreements and
concession contracts will include clauses that prohibit new exclusive use and require
that existing exclusive. use be phased out. When existing concession contracts issued
by the partner are modified or renewed, Reclamation and the partner must establish
a timetable in the concession contract that phases out existing exclusive use before

_the expiration of the contract. This timetable must be established before the
concession contract is resubmitted to Reclamation for approval. The concessionaire
and a person hired to guard the concessionaires investment may reside on the
Federal estate, with the written approval of Reclamation. o

D. Disposition of Fees. Unless State or local laws direct how concession fees paid to
the partner will be used, the following will apply: (1) fees will be retumed to the
and new facility development 2) any excess fees (profit) will be returned to
Reclamation and disposed of according to RM, Credmng of Incidental Revenues,

PEC 03-01.

E. Statistical Data. Each year, the managing partner w111 be requlred to provide
Reclamation with the information specified in Reclamation’s Recreation Use Data
Report. Other information may be required, as necessary. This information will
provide an accurate inventory of facilities. The report will also contain other data
about the managing partner’s recreation and concession operations on the Federal

estate.

5. Concessions Planning. Concession development will adhere to the concessions
- principles listed in RM, Concessions Management (LND P02), will be based on
appropriate plans developed by the partner or Reclamation, and will be approved by the
Regional Director or delegate. Reclamation can provide direction and assistance in the
process, as necessary, to accomplish effective commercial services planning.
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6. Concessions Contracting. The followingbitems will be addressed in all new and
renewed concessions contracts issued by non-Federal partners.

A. Sale and Transfer. The sale and transfer of existing concessions must be approved
according to the management agreement and reported to Reclamation in a timely

_ manner.

B. Contract Language. The partner will develop and use contract language that
complies with all applicable Federal laws, rules, regulations, and Executive Orders.
Reclamation can provide examples of standard contract structure and language.

C. Length of Term. The term for a concession may not exceed the term of the
management agreement between Reclamation and the partner. In general, terms
should be as short as possible and based on the new investment required as
determined by a financial feasibility evaluation. '

D. Subconcessions. All subconcessions must meet the terms and conditions of the
prime concession contract. The partner must approve all subconcessions and notify
Reclamation in advance of any authorization that needs Reclamation approval.
Generally, subconcessions are discouraged in order to keep operations under single

~* management. .

'E. Concessions Building and Improvement Program. All designs and construction
must comply with applicable Federal, State, and local environmental and historic
preservation laws and regulations and building code requirements. In areas where
‘1o State or local construction standards exist, Reclamation may provide appropriate
standards. Where required and before construction, building permits must be
obtained from local authorities by the concessionaire. All facilities will be.
harmonious in form, line, color, and texture with the surrounding landscape.

F. Operation and Maintenance Plan. Concessionaires will prepare an annual
operation and maintenance plan, which must be approved by the partner. The
concession contract must clearly state what the plan will contain. Reclamation can
provide examples of such plans for the partner and the concessionaire.
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G. Reimbursement for Fixed Assets.

(1) A right to reimbursement may exist when a concessionaire places Reclamation-
approved fixed assets on the Federal estate. Title to fixed assets must be
established in the concession contract. Reimbursement of a concessionaire for
fixed assets is the responsibility of the partner. The method for determining
the amount of reimbursement and the method of payment will be specifically
addressed in the concession contract between the partner and the
concess1ona1re

(2) In the event the partner’s agreement with Reclamation expires or is terminated
' without a commitment by both Reclamation and the partner to enter into
another agreement, all the concessionaires’ fixed assets and personal property -
must be removed from the Federal estate unless Reclamation decides to issue a
new concessions contract and decides to retain the fixed assets. [See paragraph
4A(3).] The partner will be responsible for ensuring that the concession area
is returned in a condition satisfactory to Reclamation.

(3) It must be clearly stated that no financial obligation or risk will reside in the
- Federal Government for reimbursement for fixed assets or personal property as
a result of the partner awarding a concession contract. All new concession
contracts issued by the partoer will address rights for reimbursement to the
concessionaire for fixed assets. Interests in a concessionaire’s fixed assets may
not extend beyond the term of the management agreement. In addition, the
concession contract must provide appropriate language regarding interests in
fixed assets and methods of relmbursement if any, to the concessionaire by the

partner.

H. Area of Operation. Each concession contract will authorize and define only the
physical area necessary to conduct the business activities allowed by the contract.
Concession boundaries must be surveyed by the partner and easily recognizable by

the visiting public.

1. Additional Facilities or Services. Any proposal for expansion of facilities or
services must be reviewed by Reclamation and approved by the partner before the

expansion takes place.

- J.  Exclusive Use. The contract must state that no new facility, service, or site
determined by Reclamation to be exclusive use will be allowed. New, renewed, or
modified concession contracts issued by the partner will include clauses that
establish a timetable for phasing out existing exclusive use before the contract

explres

(159) 4/29/02 Page 5

Supersedes (74) 4/3/98



LND 04-02

Reclamation Manual
Directives and Standards

K. Reclamation Rights. All concession contracts must be subject to the rights of
Reclamation and its agents to use the subject lands and waters for project purposes.

L. Termination of Concession Contract. Concession contracts will acknowledge the
right of Reclamation to terminate, for cause, any concession contract authorized by

a non-Federal partner.

M. Total Benefits. The partner will establish and recover fair benefits, including direct
return and direct and indirect benefits, for the uses, rights, and privileges granted by
a concession contract. For disposition of fees, see paragraph 4D.

N. Rates and Merchandise. Rates charged by concessionaires for services, food,
lodging, and merchandise will be based on charges for comparable facilities,
services, -and merchandise provided by the private sector in similar situations. The
partner must approve the rates requested by concessionaires.

0. Concessions Safety Program. Concessionaires are responsible for providing and
" ensuring a safe and healthful environment for both the visiting public and employees
by developing, implementing, and administering health, safety, and educational
programs to ensure that concession areas are managed in compliance with Federal,
State, and local laws, rules, and regulations. :

P. Environmental Compliance. Concession contracts will address all activities with
potential environmental impacts resulting from the release of ‘hazardous materials to
the environment including, but not limited to, the following: pesticides, herbicides,

- sewage effluents, petroleum products, and liquid waste (gray water).
Concessionaires are required to follow all applicable Federal, State, and local laws,
rules, and regulations related to hazardous substance use, storage, and disposal.
Application for and acquisition of all required certifications and permits are the
responsibility of the concessionaire. '

Q. Food Sanitation. Concessionaires’ food services will comply with Federal, State,
and local food handling and sanitation regulations.

R. Advertising and Signs. The Reclamation logo or name, along with the non-Federal
partner logo or name, will be displayed at all concession entrances used by the '
" public. Outdoor signs or other forms of advertising on the Federal estate must be
approved by Reclamation before they are displayed. ' '

S.  Sale of Personal Property. The sale of personal property other than the approved
concessions inventory is prohibited on the Federal estate. No party will be
permitted to sell personal property, including vehicles, manufactured or mobile
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homes, house trailers, travel traﬂers boats or personal water craft, on the Federal
estate.

T. Utility Services Provided by Reclamation. The fee charged for utility services
' provided by Reclamation will be based on the recovery of full operating and
replacement costs for utility capital investments and comparable utility rates. Utility
services include, but are not limited to, electricity, power, water, waste disposal,
gas, and communication systems.

U. Insurance Program. Concessionaires must have and maintain an appropriate
insurance policy that will indemnify the United States and meet applicable State
requirements. All liability policies will provide that the insurance company will -
have no right of subrogation against the United States and must provide that the
‘United States is named as an additional insured. The partner may establish similar
requirements itself, but it must provide Reclamation with a copy of the insurance
certificate that identifies the above conditions.

. V. System of Recordkeeping. Financial reports and records necessary for
~ management and oversight of concessions must be maintained and available to the
partner and to Reclamation upon request. At a minimum, each concessionaire will
complete Reclamatxon s Annual Financial Report form(s).

. Concesslons Administration.

A. Annual Review and Evaluation. All concession agreements issued by the non-
Federal partner will require Reclamation and the non-Federal partner to conduct
annual concession reviews and evaluations. The review should identify problems,
solutions, and a timetable for resolving the problems in a written report. The non-
Federal partner must ensure that any operational or administrative deficiencies noted
_by the review are corrected in acbo’rdance with the established timetable.

B. Nonprofit Orgamzatlons. In certain circumstances, it may be suitable for
cooperative associations or nonprofit organizations to sell goods or provide visitor
services to meet the goals and objectives of both Reclamation and the partner.

- These associations and organizations must be approved by the partner if the
cooperating association operates within a concession or elsewhere on the Federal
estate. The cooperating association will be responsible for maintaining its
accounting system, and the system cannot be combined with a concessionaire’s
annual financial report. Nonprofit organizations will also be given very clear
‘instructions identifying the type of business they are authorized to conduct and the
types of goods and services they may provide. All organizations must provide
written proof of their nonprofit status to Reclamation and the partner.

' (159) 4/29/02 | o - " Page 7
Supersedes (74) 4/3/98 : o
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Reclamation Manual
Directives and Standards

C. Employment of Reclamatlon Personnel or Family Members'. Reclamation
employees or family members may not be owners, partners, board members,
corporate officers, general managers, or employees of any business providing
commercial services on the Federal estate, nor may they have any financial interest
in such a company. Ownership of stock shares traded in a recognized open market
is not considered a financial interest under these directives and standards.
Reclamation employees are further prohibited from using their public office for

- private or family gain. A Reclamation employee involved in preparing
specifications, awarding a contract, or administering a concession may not be
involved in that activity if the employee or a family member is involved in any
phase or operation of that concession. Any Reclamation employee or family
member responsible for any phase of a concession contract will be excused from
duties related to the concession contract if the employee or a family member is
involved in competing for the contract or if the Reclamation employee may benefit
ﬁnanmally from the awarding of the contract. :

*Guidance on this issue should be obtained from an ethics counselor in the servicing Reclamation Personnel/Human Resources Office.

(159) 4/29/02 Page 8

Supersedes (74) 4/3/98
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Department of the Interior

Departmental Manual ‘

 Effective Date: 12/01/95
Series: Intergovernmental Relations
Part 512: American Indian and Alaska Native Programs

Chapter 2: Departmental Responsibilities for Indian Trust Resources
Originating Office: Office of American Indian Trust

S12DM 2

1. Purpose. This Chapter establishes the policies, responsibilities, and procedures for operating on a
government-to-government basis with federally recognized Indian tribes for the identification,
conservation, and protection of American Indian and Alaska Native trust resources to ensure the

fulfillment of the Federal Indian Trust Responsibility.

2. Policy. It is the policy of the Department of the Interior to recognize and fulfill its legal obligations to -
identify, protect, and conserve the trust resources of federally recognized Indian tribes and tribal
members, and to consult with tribes on a government-to-government basis whenever plans or actions
affect tribal trust resources, trust assets, or tribal health and _safety. ' ‘ ‘

3. Responsibilities.

A. Heads of bureaus and offices are responsible for identifying any impact of Departmental plans, -
projects, programs or activities on Indian trust resources. Department officials shall:

(1) Establish procedures to ensure that the activities of Departmental orgahizatiohs impaCﬁng upon
Indian trust resources are explicitly addressed in planning, decision, and operational documents;

- (2) Ensure that bureaus and offices consult with the tecognized tribal government whose trust resource,
- asset, or health and safety is potentially affected by the proposed action, plan, or activity;

(3) Remove procedural impediments to working directly and effectively with tribal governments;
(4) Provide drafts of all procedures or amendments to procedures developéd pursuant to this Chapterto .
the Office of American Indian Trust for review and comment; and, ' '

(5) Designate a senior staff member to serve as liaison between the bureau or office and the Office of
. American Indian Trust. : ' ‘ '

B. Office of American Indian Trust is responsible for ensuring compliance with the procedures and
requirements under this Chapter. The Office of American Indian Trust will serve as the Department's
liaison and initial point of contact on all matters arising under this Chapter. All procedures and
amendments to procedures shall be submitted by Departmental bureaus and offices to the Office of
American Indian Trust for review and comment. After such review and comment, the procedures and

~ http://elips.doi.gov/elips/release/3049.htm 1/25/2011
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amendments to procedures will be transmitted to the Assistant Secretary - Indian Affairs for final

approval.

C. Assistant Secretary - Indian Affairs is responsible for approving bureau and office procedures, or
amendments thereto, developed pursuant to this Chapter.

4. Procedures.

" A. Reports. As part of the planning process, each bureau and office must identify any potential effects
on Indian trust resources. Any effect must be explicitly addressed in the planning/decision documents,.
including, but not limited to, Environmental Assessments, Environmental Impact Statements, and/or -

Management Plans prepared for the project or activity. The documentation shall:
(1) Clearly state the rationale for the recommended decision ; and
(2) Explain how the decision will be consistent with the Department's trust responsibility.

B. Consultation. In the event an evaluation reveals any impacts on Indian trust resources, trust assets, or
tribal health and safety, bureaus and offices must consult with the affected recognized tribal government -
(s), the appropriate office(s) of the Bureau of Indian Affairs, the Office of the Solicitor, and the Office of
American Indian Trust. Each bureau and office within the Department shall be open and candid with
tribal government(s) during consultatlons so that the affected tribe(s) may fully evaluate the potential
impact of the proposal on trust resources and the affected bureau(s) or office(s), as trustee, may fully
incorporate tribal views in.its decision-making processes. These consultations, whether initiated by the
tribe or the Department, shall be respectful of tribal sovereignty. Information received shall be deemed
confidential, unless otherwise provided by applicable law, regulations, or Administration policy, if
disclosure would negatively impact upon a trust resource or compromise the trustee's legal position in
antlclpatlon of or during admlmstratlve proceedmgs or litigation on behalf of trlbal government(s)

12/01/95 #3049

Replaces 5/23/95 #3040

Click here to download in WordPerféct format -

http://elips.doi.gov/elips/release/3049.htm 1/25/2011
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American Petroleum Institute v.
Johnson, 541 F.Supp.2d 165 (D.D.C.
2008), invalidating those revisions and
restoring the regulatory definition of
“navigable waters” promulgated by EPA
in 1973. The final rule amended the
definition of “navigable waters” in part
112 to comply with that decision.

FOR FURTHER INFORMATION CONTACT: For
general information, contact the
Superfund, TRI, EPCRA, RMP and Oil
Information Center at 800—424-9346 or
TDD at 800-553-7672 (hearing
impaired). In the Washington, DC
metropolitan area, contact the -
Superfund, TRI, EPCRA, RMP and Oil
Information Center at 703—412-9810 or
TDD 703—412-3323. For more detailed
information, contact Hugo Paul .
Fleischman of EPA at 202-564-1968,
U.S. Environmental Protection Agency,
1200 Pennsylvania Avenue, NW.,
Washington DC 20460-0002, Mail Code
5104A. '

Correction

The Preamble of the final rule E8—
28123 published on November 26, 2008,
beginning on page 71941 is corrected as

follows:

1. On page 71941, second column,
under the heading “Summary”, the
citation for American Petroleum

Institute v. Johnson is corrected to read -

“541 F.Supp.2d 165" instead of “571

F.Supp.2d 165".
2. On page 71942, third column, first

paragraph, the citation for American

- Petroleum Institute v. Johnson is
corrected to read “541 F.Supp.2d 165"
instead of “571 F.Supp.2d 165”.

Dated: December 4, 2008.
Deborah Y. Dietrich,
Director, Office of Emergency Management. ‘
[FR Doc. E8-29379 Filed 12-10-08; 8:45 am]
BILLING CODE 6560--50-P ‘

DEPARTMENT OF THE INTERIOR

Bureau of Reclamation

43 CFR Part 423 .
*RIN 1006-AA55

Public Conduct on Bureau of
Reclamation Facllities, Lands, and

Waterbodies

AGENCY: Bureau of Reclamation,
Interior.
ACTION: Final rule.

SUMMARY: This final rule reissues 43
CFR part 423 in its entirety.
Amendments to 43 CFR part 423 were
published in the Federal Register on
September 24, 2008, (73 FR 54977) as an

interim final rule. This final rule
contains only minor additional changes
which we are making in response to the
public comments received on the
September 24, 2008 interim final rule.
DATES: This final rule is effective on
January 12, 2009. -

FOR FURTHER INFORMATION CONTACT:
David Achterberg, Director, Security,
Safety, and Law Enforcement, Bureau of
Reclamation, PO Box 25007, Denver,
Colorado, 80225, telephone 303—445-
3736.

SUPPLEMENTARY INFORMATION:

I. Background

On November 12, 2001, Congress
enacted Public Law 107-69, which
provides for law enforcement authority
within Reclamation projects and on .
Reclamation lands. Section 1({a) of this .
law requires the Secretary of the Interior
to “‘issue regulations necessary to
maintain law and order and protect
persons and property within
Reclamation projects and on
Reclamation lands.” The Secretary of
the Interior delegated this authority to
the Commissioner of Reclamation.

On April 17, 2002, Reclamation
published 43 CFR part 423, Public
Conduct on Bureau of Reclamation
Lands and Projects (67 FR 19092,

Apr.17, 2002) as an interim final rule. In

the preamble to that rule, Reclamation
stated its intent to replace the interim

-final rule with a more comprehensive

public conduct rule and set April 17,
2003, as the interim final rule’s

- expiration date. In order to provide

more time to develop the
comprehensive public conduct rule,
Reclamation later extended the
expiration of the interim final rule to
April 17, 2005 (68 FR 16214, Apr. 3,
2003), and again to April 17, 2006 (70
FR 15778, Mar. 29, 2005).

On September 13, 2005, Reclamation
published a proposed public conduct
rule {70 FR 54214, Sep. 13, 2005} and
asked the public to comment on that-

. proposed rule. The Final Rule, 43 CFR

part 423, was published in the Federal
Register on April 17, 2006 (71 FR
19790, Apr. 17, 2006).

On September 24, 2008, Reclamation

published an interim final public
conduct rule (73 FR 54977, Sep. 24,
2008) that made minor amendments to
the existing part 423, and asked the
public to comment on that rule. In
response to those public comments, this
final rule makes minor changes to the
interim final Tule. ’

In this publication, we are reprinting
43 CFR part 423 in its entirety with the
amendments made in the September 24,
2008, interim final rule, as well as the

changes made as a result of comments
we received during the public comment
period which ended on November 24,
2008, so interested parties can view the
rule as a cohesive document.

II. Summary of Comments and
Responses

This section of the preamble provides
responses to the comments received on
the interim final rule published in the
Federal Register on September 24, 2008
(73 FR 54977). Nine parties submitted
comments during the 60-day public
comment period which ended on
November 24, 2008.

Comments and Responses

Comment: Several commenters were
concerned about the changes we made
to the effect that a seaplane is not
considered a vessel under part 423.

Response: The question of whether
seaplanes are considered ‘‘vessels”

"when on the water is essentially not

material to whether seaplane activity is
allowed or not allowed on any .
particular reservoir. The applicable
rules of other entities such as the United
States Coast Guard, the National Park
Service, the States, and/or local
governments remain in effect and must
be observed. This includes other ,
entities’ rules concerning the definition
of “vessel,” and pilots must be aware of
all applicable Federal, State and local
laws and regulations when '
contemplating landings on Reclamatxon

- lands or waterbodies.

Due to the fact that the other entities
that have varying degrees of jurisdiction
over Reclamation waterbodies. differ in
how they define the term “vessel,” we
added the sentence ‘‘A seaplane may be
considered a vessel” to the definition of
“vessel” in section 423.2 of this final
rule. We also revised section 438(a) by .
adding the words “‘or seaplane” after the

" word ‘“‘watercraft,”’ and we added the
. words “other watercraft, or seaplane”
- after the word “vessel” in section -

438(b).

Comment: Several commenters
expressed concern or disagreement
regarding the status of particular
Reclamation reservoirs or groups of

reservoirs with respect to seaplane

activity, difficulties in determining that
status, and the allowance of seaplane

activity in general.
Response: This rule does not

determine the status of any particular

- reservoir or set of reservoirs with

respect to seaplane activity. One of the

" purposes of the amendments made on

September 24, 2008, was to recognize
the aircraft-related laws and rules of

other Federal, State, and local entities
that have jurisdiction over the surface
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waters of many Reclamation reservoirs.
Reclamation believes that in general,
decisions to allow, restrict, or prohibit
aircraft on Reclamation lands and
waterbodies should be made at the local
level and/or by the Federal, State, and
local entities that have jurisdiction.
However, Reclamation reserves the
authority to intervene when necessary
for reasons including, but not limited to,
safety, security, law enforcement, and
reservoir operations.

Reclamation will continue to provide
the status of the reservoirs we manage,
but pilots ultimately bear the

" responsibility for determining the status
of reservoirs under the jurisdiction of
our managing partners and/or other
entities.

Comment: One commenter expressed
concern over the use of the term “local
government” in section 423(b)(2). The
commenter believed this term might be
interpreted to exclude employees of
water districts and other political

_subdivisions, thus making them subject
to this rule when carrying out their
regular duties on Reclamation projects.
esponse: Reclamation agrees with

this comment and we added the phrase
““or other political subdivision” after the
words “local government” in section
423(b)(2). ,
Summary of Changes

" As discussed in the “Comments and
Responses” section above, the changes
we are making to the interim final rule
published September 24, 2008 are:

1. Adding a sentence “A seaplane
may be considered a vessel” to the
definition of “vessel” in section 423.2. .

2. Adding the words “‘or other
political subdivision” after the words -
“local government” in section 423(b)(2).

3. Adding the words “or seaplane”
after the word “watercraft.” in section
438(a). =

4. Adding the words “other
watercraft, or seaplane” after the word
“vessel” in section 438(b). .

II1. Procedural Requirements

1. Regulatory Planning and Review
(Executive Order (E.O.) 12866)

This document is not a significant
rule and is not subject to review by the
Office of Management and Budget under
Executive Order 12866. This rule makes
only minor changes to 43 CFR part 423.

(1) This rule will not have an effect of
$100 million or more on the economy.
It will not adversely affect in a material
way the economy, productivity,
competition, jobs, the environment,
public bealth or safety, or State, local,
or tribal governments or communities.

(2) This rule will not create a serious
inconsistency or otherwise interfere

with an action taken or planned by
another agency.

(3) This rule does not alter the
budgetary effects or entitlements, grants,
user fees, or loan programs or the rights
or obligations of their recipients.

(4) This rule does not raise novel legal
or policy issues. '

2. Regulatory Flexibility Act

The Department of the Interior
certifies that this document will not
have a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq). This rule makes.only
minor changes to 43 CFR part 423.

3. Small Business Regulatory
Enforcement Fairness Act (SBREFA)

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule makes only minor changes to

43 CFR part 423. The rule:

(1) Does not have an annual effect on
the economy of $100 million or more.

(2) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions.

(3) Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.

4. Unfunded Mandates Reform Act

This rule does not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year. This
rule does not have a significant or

" unique effect on State, local, or tribal

governments or the private sector. This
rule makes only minor changes to 43
CFR part 423. A statement containing
the information required by the
Unfunded Mandates Reform Act (2 -
U.S.C. 1531 et seq.) is not required.

5. Takings (E.O. 12630)

In accordance with Executive Order
12630, this rule does not have
significant takings implications. This
rule makes only minor changes to 43
CFR part 423. A takings implication
assessment is not required.

6. Federalism (E.O. 13132)

In accordance with Executive Order
12612, this rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.
This rule makes only minor changes to
43 CFR part 423. A Federalism -
Assessment is not required.

7. Civil Justice Reform (E.O. 12988)

This rule complies with the
requirements of E.O. 12988.
Specifically, this rule:

{a) Does not unduly burden the
judicial system;

(b) Meets the criteria of section 3(a)
requiring that all regulations be
reviewed to eliminate errors and
ambiguity and be written to minimize
litigation; and

(c) Meets the criteria of section 3(b)(2)
requiring that all regulations be written
in clear language and contain clear legal
standards.

8. Consultation With Indian Tribes (E.O.
13175)

Under the criteria in Executive Order
13175, we have evaluated this rule and
determined that it has no potential
effects on federally recognized Indian
tribes. This rule recognizes tribal
authorities, laws, and regulations but
does not affect them.

9. Paperwork Reduction Act.

This rule does not require an
information collection from 10 or more
parties and a submission under the
Paperwork Reduction Act is not
required. _

10. National Environmental Policy Act
{NEPA) :
This rule does not constitute a major

. Federal action significantly affecting the

quality of the human environment. A
detailed statement under the National

-Environmental Policy Act of 1969 is not

required.

11. Data Quality Act
In developing this rule we did not
conduct or use a study, experiment, or
survey requiring peer review under the

Data Quality Act (Pub. L. 106-554).

12. Effects on the Energy Supply (E.O. .
13211) :

This rule is not a significant energy
action under the definition in the E.O.
13211. A Statement of Energy Effects is
not required. ‘

- 13. Clarity of This Reéulation

We are required by E.O. 12866 and
12988, and by the Presidential
Memorandum of June 1, 1998, to write
all rules in plain language. This means
each rule we publish must:

(a) Be logically organized;

{b) Use the active voice to address
readers directly;

(c) Use clear language rather than
jargon; -

d) Be divided into short sections and
sentences; and

(e) Use lists and tables wherever
possible.
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List of Subjects in 43 CFR Part 423

Law enforcement, Public conduct,
Reclamation lands, and Reclamation
projects.

Dated: December 2, 2008.

Kameran L. Onley,
Acting Assistant Secret‘my—Water and
Scxence

w For the reasons stated in the preamble,
43 CFR part 423 is revised to read as
follows:

PART 423—PUBLIC CONDUCT ON
BUREAU OF RECLAMATION
FACILITIES, LANDS, AND
WATERBODIES

Subpart A—Purpose, Definitions, and
Applicability

Sec.

423.1 Purpose. ‘
423.2 'Definitions of terms used in this part.
423.3 When does this part apply?

Subpart B—Areas Open and Closed to
Public Use

423.10 What areas are open to public useé?

423.11 What areas are closed to public use?

423.12 How will Reclamation notify the
public of additional closed areas?

423.13 -How will Reclamation establish
periodic and regular closures?

423.14  How will Reclamation post and
delineate closed areas at the site of the
closure? .

423.15 How will Reclamation document

" closures or reopenings?

423.16 ‘Who can be exempted from -
closures?

423.17 How will Reclamation reopen closed
areas?

 423.18 Use of Closures

Subpart C—Rules of Conduct

423.20 General Rules. .
423.21 Responsibilities.
423.22 Interference with agency functions
and disorderly conduct.
423.23 Abandonment and impoundment of
personal property.
423.24 Trespassing.
423.25 Vandalism, tampermg, and theft.
423.26 . Public-events and gatherings.
/423.27 Advertising and public solicitation.
- 423.28 Memorials.
423.29 Natural and cultural resources:
423.30 Weapons, firearms, explosives, and
o fireworks.

423.31 Fires and flammable material.
423.32 Hunting, fishing, and trapping.
423.33 - Camping.

423.34 Sanitation.

423.35 Animals.

423.36 Swimming,

423.37 Winter activities.
423.38 Operating vessels on Reclamation

waters,

423.39 Standards for vessels.
423.40 Vehicles.

423.41 Aircraft.

423.42 Gambling.

423.43 Alcoholic beverages.
.423.44 Controlled substances.

Subpan D—Authorization of Otherwise

Prohibited Activities

423.50 How can I obtain permission for
prohibited or restricted uses and
activities?

Subpart E—Speclal Use Areas

423.60 How special use areas are
designated.

423.61 Notifying the public of special use

areas.
423.62 Reservations for public use limits.

423.63 Existing special use areas.
Subpart F—Vlolations and Sanctlons

423.70 Violations.
423.71 Sanctions..
Authority: Public Law 107-69 (November

12, 2001) (Law Enforcement Authority) (43
U.S.C. 373b and 373c); Public Law 102-575,

. Title XXVIII (October 30, 1992) (16 U.S.C.

4601-31 through 34); Public Law 89-72 (July
9, 1965) (16 U.S.C. 4601-12); Public Law

106-206 (May 26, 2000) (16 U.S.C. 4601-6d);
Public Law 59-209 (June 8, 1906) {16 U.S.C.

* 431-433); Public Law 96-95 (October 31,

1979) (16 U.S.C. 470aa~mm).

Subpart A—Purpose, Deflmtions, and
Applicability

§423.1 'Purpcse. )

The purpose of this part is to maintain
law and order and protect persons and
property within Reclamation projects
and on Reclamation facilities, lands,

- and waterbodies.

§423.2 Definitions of terms used In this
part.

. Alrcraft means a device that is used
or intended to be used for human flight
in the air, including powerless flight,
unless a particular section indicates
otherwise.

. Archaeological resource means any
material remains of past human life or
activities which are of archaeological
interest, as determined under 43 CFR
part 7, including, but not limited to,
pottery, basketry, bottles, weapons,
projectiles, tools, structures or portions

of structures, pit houses; rock paintings, .

rock carvings, intaglios, graves, human
remains, or any portion of any of the
foregoing items. Archaeological
resources are a component of cultural
resources.

Authorized official means the
Commissioner of the Bureau of
Reclamation and those Federal, State,
local, and tribal officials, and agencies
to which the Commissioner has
delegated specific and limited
authorities to enforce and implement
this part 423.

Camping means erecting a tent or
shelter; preparing a sleeping bag or
other bedding material for use; parking
a motor vehicle, motor home, or trailer;
or mooring a vessel for the intended or

apparent purpose of overnight

occupancy.
Closed means a prohibition to all

public access.

Cultural resource means any man-
made or associated prehistoric, historic,
architectural, sacred, or traditional
cultural property and associated objects
and documents that are of interest to
archaeology, anthropology, history, or
other associated disciplines. Cultural
resources include archaeological
resources, historic properties,
traditional cultural properties, sacred
sites, and cultural landscapes that are
associated with human activity or
occupation.

Explosive means any device or
substance that can be ignited or
detonated to produce a violent burst of
gas and/or other materials, including,
but not limited to, blasting caps and
detonatable fireworks and pyrotechnics.
This definition does not include fuel
and ammunition when properly

transported and used.
Firearm means a device that expels a

projectile such as a bullet, dart, or pellet

by combustion, air pressure, gas
pressure, or other means.

Fishing means taking or attempting to
take, by any means, any fish, mollusk,
or crustacean found in fresh or salt
water.

Geophysical dzscovezy device means
any mechanism, tool, or equipment
including, but not limited to, metal

- detectors and radar devices, that can be

used to detect or probe for objects

-beneath land or water surfaces.

Historic property means any

prehistoric or historic district, site,

building, structure, or object included

on, or-eligible for inclusion on, the

National Register of Historic Places,
including artifacts, records, and material

remains related to such a property or

resource.
Hunting means taking or attempting -

to take wildlife by any means, except by
trapping or fishing.

Museum property means personal .
property acquired according to some
rational scheme and preserved, studied,
or interpreted for public benefit,
including, but not limited to, ob]ects
selected to represent archaeology, art
ethnography, history, documents,
botany, paleontology, geology, and

environmental samples.
Natural resources means assets or

values related to the natural world,
including, but not limited to, plants,
animals, water, air, soils, minerals,
geologic features and formations, fossils
and other paleontological resources,
scenic values, etc. Natural resources are
those elements of the environment not
created by humans.
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Off-road vehicle means any motorized
vehicle (including the standard
automobile) designed for or capable of
cross-country travel on or immediately
over land, water, sand, snow, ice,
marsh, swampland, or natural terrain.
The term excludes all of the following:

(1) Nonamphibious registered
motorboats;

(2) Military, fire, emergency, or law
enforcement vehicles when used for
emergency purpose;

(3) Self-propelled lawnmowers,
snowblowers, garden or lawn tractors,
and golf carts while being used for thelr
designed purpose;

(4) Agricultural, timbering,
construction, exploratory, and
development equipment and vehicles
while being used exclusively as
authorized by permit, lease, license,
agreement, or contract with
Reclamation;

(5) Any combat or combat support '
vehicle when used in times of national
defense emergencies;

(8) “Official use” vehicles; and

(7) Wheelchairs and carts designed
and used for h‘ansportmg persons with
disabilities.

Operator means a person who °
operates, drives, controls, has charge of,
or is in actual physical control of any

" mode of transportation or other
equipment..

Permit means any written document
issued by an authorized official
pursuant to Subpart D of this part 423
authorizing a particular activity with
specified time limits, locations, and/or
other conditions.

Person means an individual, entity, or
organization.

Pet means a domesticated animal
other than livestock. {“Livestock” is any
hoofed animal used for agricultural,
riding, pulling, or packing purposes.)

Public use Jimit means any limitation
on public uses or actjvities established
by law or regulation.

Real property means any legal interest
in land and the water, oil, gas, and
minerals in, on, and beneath the land
surface, together with the
improvements, structures, and fixtures
located thereon.

Reclamation means the Bureau of
Reclamation, United States Department
of the Interior.

Reclamation facilities, lands, and
waterbodies means Reclamation
facilities, Reclamation lands, and
Reclamation waterbodies..

Reclamation facility means any.
facility constructed or acquired under
Federal reclamation law that is situated
on Reclamation lands and is used or
occupied by Reclamation under a lease,
easement, right-of-way, license,

contract, or other arrangement. The term
includes, but is not limited to, any of
the following that are under the
jurisdiction of or administered by
Reclamation: dams, powerplants,
buildings, switchyards, transmission
lines, recreation facilities, fish and
wildlife facilities, pumping plants, and
warehouses.

Reclamation lands means any real
property under the jurisdiction of or
administered by Reclamation, and
includes, but is not limited to, all
acquired and withdrawn lands and
lands in which Reclamation has a lease
interest, easement, or right-of-way.

Reclamation project means any water
supply, water delivery, flood control, or

- hydropower project, together with any

associated facilities for fish, wildlife,
recreation, or water treatment
constructed or administered by
Reclamation under the Federal
reclamation laws (the Act of June 17,
1902 (32 Stat. 388, chapter 1093; 43
U.S.C. 371 et seq.), and Acts
supplementary thereto and amendatory
thereof].

.-Reclamation waterbody means any

‘body of water situated on Reclamation

lands or under Reclamation jurisdiction.
Refuse means any human or pet
waste, litter, trash, garbage, rubbish,
debris, contaminant, pollutant, waste
liquid, or other discarded materials.’
Sacred site ineans any specific,

" discrete, or narrowly delineated location

on Federal land that is identified by an
Indian tribe, or Indian individual

" determined to be an appropriately
: authoritative representative of an Indian

religion, as sacred by virtue of its
established religious significance to, or
ceremonial use by, an Indian religion;.
provided that the tribe or appropriately
authoritative representative of an Indian
religion has informed the land managing

-agency of the existence of such a site. -

Special use area means an area at or
within a Reclamation facility, or an area
of Reclamation lands or waterbodies, in
which special rules for public conduct
apply that may differ from those

~ established in Subpart C of this part

423. A special use area must be
established by an authorized official as

.provided in Subpart E of this part 423.

State and local laws means the laws,
statutes, regulations, ordinances, codes,
and court decisions of a State and of the
counties, municipalities, or other
governmental entities which are enabled
by statute and vested with legislative
authority.

Traditional cultural pmperty means a
discretely defined property that is
eligible for inclusion on the National
Register of Historic Places because of its

association with cultural practices or
beliefs of a living community that:

(1) Are rooted in that community’s
history; and

{2) Are important in maintaining the
continuing cultural identity of the
community.

Trapping means taking, or attemptmg
to take, wildlife with a snare, trap,
mesh, wire, or other implement, object,
or mechanical device designed to
entrap, ensnare, or kill animals,
including fish.

Vehicle means every device in, upon,
or by which a person or property is or .
may be transported or drawn on land,
whether moved by mechanical, animal,
or human power, including, but not
limited to, automobiles, trucks,
motorcycles, mini-bikes, snowmobiles,
dune buggies, all-terrain vehicles,
trailers, campers, bicycles, and those v
used exclusively upon stationary rails or
tracks; except wheelchairs used by
persons with disabilities. '

Vessel means any craft that is used or
capable of being used as a means of
transportation on or under water or ice, .
including, but not limited to,
powerboats, cruisers, houseboats,
sailboats, airboats, hovercraft, rowboats,
canoes, kayaks, ice yachts, or personal
watercraft. Inner tubes, air mattresses,
and other personal flotation devices are
not considered vessels. A seaplane may
be considered a vessel.

Weapon means a firearm or any other
instrument or substance designed, used,

- or which can be used to cause or

threaten to cause pain, injury, or death.

Wildlife means any non-domestic
member of the animal kingdom and
includes a part, product, egg, offspring,
or dead body or part thereof, mcludmg,
but not limited to, mammals, birds,
reptiles, amphibians, fish, mollusks,
crustaceans, arthropod, coelenterate, or
other invertebrate, whether or not bred,
hatched, or born in captivity.

You means a person or entity on
Reclamation facilities, lands, or
waterbodies. -

§423.3 When does this part apply?

. (a) This part and all applicable
Federal, State, and local laws apply to
all persons on Reclamation facilities,
lands, and waterbodies, with the
following exceptions:

(1) Certain exceptions apply to .
Federal, State, local, and contract
employees, as further addressed in
paragraph (b) of this section.

(2} Certain exceptions apply to non-
Federal entities, as further addressed in
paragraph (c) of this section;

(3) Certain exceptions apply on .
Reclamation facilities, lands, and
waterbodies administered by other



Federal Register/Vol. 73, No. 239/ Thursday, December 11, 2008 /Rules and Regulations

75351

Federal agencies, as further addressed in
paragraph (d) of this section; and
(4) Certain exceptions apply on
Reclamation facilities, lands, and
waterbodies subject to treaties and
. Federal laws concerning tribes and
Indians, as further addressed in
paragraph (e) of this section.

(b) This part does not apply to:

(1) Federal, State, and local law
enforcement, fire, and rescue personnel -
in the performance of their official
duties on Reclamation facilities, lands,
and waterbodies;

{2) An employee or agent of the .
Federal, State, or local government, or
other political subdivision, when the
employee or agent is carrying out
official duties; or

(3) An employee or agent of an entity
that has entered into a contract or
agreement with Reclamation to

“administer, operate, maintain, patrol, or
provide security for Reclamation
facilities, lands, and waterbodies, when
the employee or agent is working within
the scope of the defined activities
described in the contract or agreement.

 (c) If a non-Federal entity has
assumed responsibility for operating,
maintaining, or managing Reclamation
facilities, lands, or waterbodies through
a contract or other written agreement,
public conduct in and on those
Reclamation facilities, lands, and
waterbodies will be regulated by this
part 423 as well as any regulations -
established by the entity, the terms of
the entity’s contract with Reclamation,
and applicable Federal, State, and local
law v
(d) Public conduct on Reclamation
facilities, lands, and waterbodies
administered by other Federal agencies
under statute or other authority will be
_ governed by the regulations of those

agencies rather than this part-423.
However, Reclamation retains the
authority to take necessary actions to
safeguard the security and safety of the
‘public and such Reclamation facilities,
lands, and waterbodies.

_ (e) This part applies on all
Reclamation facilities, lands, and
waterbodies that are subject to Treaties
with, and Federal laws concerning the
rights of, federally recognized tribes,
and individual Indians who are
members thereof, to the extent that this
part is consistent with those Treaties
and Federal laws.

(f) This part 423 and other Federal
laws will govern over any conflicting
regulations of a non-Federal entity.

Subpart B—Areas Open and Closed to
Public Use

§423.10 What areas are open to public
use?

All Reclamation facilities, lands, and
waterbodies are open to lawful use by
the public unless they are closed to
public use under this Subpart B of this
part 423, or as provided by 43 CFR part
420, Off-Road Vehicle Use.

§423.11 What areas are closed to public

_use?

The following Reclamation facilities,
lands, and waterbodies, or portions
thereof, are closed to public use:

. (a) Those that were closed to public
use as of April 17, 2006, as evidenced
by fencing, gates, barriers, locked doors,
road closures, signage, posting of
notices, or other reasonably obvious
means, as provided in §423.14;

(b) Those that are closed after April
17, 2006 under §423.12; -

(c) Those that are closed periodically

. and regularly under § 423.13; and

(d) Those that are closed to off-road
vehicle use pursuant to 43 CFR part 420.

§423.12 How will Reclamation notify the
public of additional closed areas?

(a) Non-emergency situations. In non-
emergency situations, an anthorized
official must provide 30 days advance
public notice before closing all or
portions of Reclamation facilities, lands,
or waterbodies. The notice must include
publication in a newspaper of general -
circulation in the locale of the
Reclamation facilities, lands, or
waterbodies to be closed. Non-
emergency situations covered by this
section-include:

(1) Protection and security of
Reclamation facilities and of
Reclamation’s employees and agerits;

(2) Protéction of public health and
safety, cultural resources, natural
resources, scenic values, or scientific
research activities;

(3) Safe and efficient operation and
maintenance of Reclamation projects;

(4) Reduction or avoidance of
conflicts among visitor use activities;

(5) National security; or

(6) Other reasons in the public
interest.

(b) Emergency situations. In
emergency situations where delay
would result in significant and
immediate risks to public safety,
security, or other public concerns, an
authorized official may close all or
portions of Reclamation facilities, lands,
or waterbodies without advance public
notice.

§423.13 How will Reclamation establish
periodic and regular closures?

Reclamation facilities, lands, or
waterbodies that are closed periodically
and regularly, regardless of the date of
the initial closure, must be noticed as
provided in § 423.12(a) only once, and
at any time the schedule of closure is
changed.

§423.14 How wiil Reclamation post and
delineate closed areas at the site of the
closure?

Before or at the time of closing all or
portions of Reclamation facilities, lands,
or waterbodies to public use, the
responsible authorized official must
indicate the closure by:

(a) Locked doors, fencmg, gates, or
other barriers;

(b) Posted signs.and notices at
conspicuous locations, such as at ,
normal points of entry and at reasonable

" intervals along the boundary of the

closed area; or
(c) Other reasonably obvious means

including, but not limited to, onsite

- personal contact with a uniformed

official.

§ 423.15 How will Reclamation document

closures or reopenings? .
(a) The authorized official must

document the reason(s] for establishing

‘any closure or reopening that occurs

after April 17, 2006. The official must
do this before the closure or reopening,
except in the situations described in
§423.12(b). In such situations, the
authorized official must complete the
documentation as soon as practicable.
(b) Documentation of a closure must

* cite one or more of the conditions for
. closure described in §423.12 of this

(c) Documentation. of closures or
reopenings will be available to the
public upon request, except when the:
release of this documentation could
result in a breach of national security or
the security of Reclamation facilities.

§423.16. Who can be exempted from
closures?

(a) You may be exempted from a
closure, subject to any terms and
conditions established under paragraph
(c) of this section, by written
authorization from the authorized
official who effected or who is
responsible for the closure, if you are:

(1) A person with a'license or
concession agreement that requires you
to have access to the closed Reclamation
facilities, lands, or waterbodies;

(2) An owner or lessee of real
property, resident, or business in the
vicinity of closed Reclamation facilities,
lands, or waterbodies who cannot
reasonably gain access to your property,
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residence, or place of business without
entering and crossing such closed
Reclamation facilities, lands, or
waterbodies; or

(3) A holder of a permit granting you
an exemption from the closure issued
under Subpart D of this part 423 by the
authorized official who effected or who
‘is responsible for the closure.

(b) You may request exemption from
a closure by writing to the authorized
official who effected or who is’
responsible for the closure. You need
not do so if you have such an exemption
in effect on April 17, 2006.

(c) An authorized official may
establish terms and conditions on any
exemption from a closure, or terminate
such exemption, for any of the reasons

. listed in §423.12.

§423.17 How wiil Reclamation reopen
closed areas?

An authorized official may reopen to
public use any Reclamation facilities,
lands, and waterbodies, or portions
thereof. The authorized official may do
this at any time with advance or
subsequent public notice, except as
required by other statute or regulation,
and must document the reopening as
.provided in §423.15.

§423.18 Use. of closures. _
Closures are to be used only where all

public access is to be prohibited.

" Special use areas are to be used to

restrict specific activities as set forth in

Subpart E of this part 423.

Subpart C—Rules of Conduct

§423.20 General rules.

(a) You must obey all applicable
Federal, State, and local laws whenever
you are at or on any Reclamation

- facilities, lands, or waterbodies.

(b) You must comply with all
provisions of this Subpart C whenever
you are at or on any Reclamation
facilities, lands, or waterbodies, except
as specifically provided by: -

- (1) A permit issued by an authorized
official under Subpart D of this part 423;

(2) A contract with Reclamation or
agency managing Reclamation facilities,
lands, and waterbodies; ‘

(3) The rules established by an
authorized official in a special use area
under Subpart E of this part 423; or

(4) A right-of-use issued under 43 CFR
part 429.

§423.21 Responsibilities.

(a) You are responsible for finding,
being aware of, and obeying all
applicable laws and regulations, as well
as notices and postings of closed and
special use areas established by an

authorized official under Subpart B and
Subpart E of this part 423.

(b) You are responsible for the use of
any device, vehicle, vessel, or aircraft
you own, lease, or operate on
Reclamation facilities, lands, or
waterbodies. You may be issued a
citation for a violation of regulations,
including non-compliance with

" limitations, restrictions, closures, or
‘special use areas applicable to the use

of any device, vehicle, vessel, or aircraft
as provided in this part as the owner,

lessee, or operator.
(c) You are responsible for the use and

treatment of Reclamation facilities,
lands, and waterbodies, and the cultural
resources, wildlife, and other natural
resources located thereon, by you and
those for whom you are legally
responsible. This presumption is
sufficient to issue a citation to you for
violation of provisions of these
regulations by you or by those for whom
you are legally responsible.

(d) The regulations governing permits,
other use authorizations, and fees on
Reclamation lands that are found in
Subpart D of this part 423 apply to your
use of Reclamation facilities, lands, and
waterbodies. )

(e) You must furnish identification .
information upon request by a law -
enforcement officer.

§423.22 'interference with agency -
functions and disorderly conduct.

(a) You must not assault, threaten,

. disturb, resist, intimidate, impede, or-

interfere with any employee or agent of
Federal, State, or local government
engaged in an official duty.

&) You must comply with any lawful
order of an authorized government
employee or agent for the purpose of
maintaining order and controlling
public access and movement during law
enforcement actions and emergency or
safety-related operations. - . '

(c) You must not knowingly give a
false report or other false information to
an authorized government employee or
agent. S

(d) You must not interfere with,

- impede, or disrupt the authorized use of

Reclamation facilities, lands, or
waterbodies or impair the safety of any
person. :

(e) The following acts constitute
disorderly conduct and are prohibited:

(1) Fighting, or threatening or violent
behavior;

{2) Language, utterance, gesture,
display, or act that is obscene,
physically threatening or menacing, or
that is likely to inflict injury or incite an
immediate breach of the peace;

{3) Unreasonable noise, considering
the nature and purpose of the person’s

conduct, location, time of day or night,
and other factors that would govern the
conduct of a reasonably prudent person
under the circumstances;

(4) Creating or maintaining a

hazardous or physically offensive

condition; or

(5) Any other act or activity that may
cause or create public alarm, nuisance,
or bodily harm.

§423.23 Abandonment and impoundment
of personal property.

(a) You must not abandon personal
property of any kind in or on
Reclamation facilities, lands, or
waterbodies.

{(b) You must not store or leave
unattended personal property of any
kind. :

(1) Unattended personal property is
presumed to be abandoned:

(i) After a period of 24 hours;

(ii) At any time after a posted closure

- takes effect under Subpart B of this part

423; or .
(iii) At any time for reasons of

‘security, public safety, or resource

protection. , :

(2) If personal property is presumed
abandoned, an authorized official may
impound it, store it, and assess a
reasonable impoundment fee.

(3) The impoundment fee must be
paid before the authorized official will
return the impounded property to you.

(c) An authorized official may .
impound or destroy unattended
personal property at any time if it:

(1) Interferes with safety, operation, or
management of Reclamation facilities,
lands, or waterbodies; or

(2) Presents a threat to persons or
Reclamation project resources.

(d) An authorized official may dispose
of abandoned personal property in
accordance with the procedures
contained in title 41 CFR and applicable
Reclamation and Department of the '

Interior policy.

§423.24 Trespassing.

You must not trespass on Reclamation
facilities, lands, and waterbodies.
Trespass includes any of the following

acts: -
(a) Unauthorized possession or

" occupancy of Reclamation facilities,

lands, or waterbodies;

(b) Personal entry, presence, or
occupancy on or in any portion or area
of Reclamation facilities, lands, or
waterbodies that have been closed to

. public use pursuant to Subpart B of this

part 423;

" (c) Unauthorized extraction or
disturbance of natural or cultural
resources located on Reclamation
facilities, lands, or waterbodies;
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(d) Unauthorized conduct of
commercial activities on Reclamation
facilities, lands, or waterbodies;

(e) Holding unauthorized public
gatherings on Reclamation facilities,
lands, or waterbodies; or

(f) Unauthorized dumping or
abandonment of personal property on
Reclamation facilities, lands, or
waterbodies.

§423.25 Vandalism, tampering, and theft.

(a) You must not tamper or attempt to
tamper with, move, manipulate, operate,
adjust, or set in motion property not
under your lawful control or possession
including, but not limited to, vehicles,
equipment, controls, recreational
facilities, and devices.

{b) You must not destroy, injure,
deface, damage, or unlawfully remove
property not under your lawful control
or possession. '

(c) You must not drop, place, throw,
or roll rocks or other items inside, into,
down, or from, dams, spillways, dikes,
or other structures and facilities.

§423.26 Public events and gatherings.

- You must not conduct public
assemblies, meetings, gatherings,
demonstrations, parades, and other
events without a permit issued pursuant
to Subpart D of this part 423. Public -
gatherings that involve the possession or
occupancy of Reclamation facilities,

-lands, and waterbodies are govemed by
43 CFR part 429.

§423.27 'Advertising and publlc
solicitation.

You must not engage in advertising or
solicitation on Reclamation facilities,
lands, or waterbodies except as allowed
under a valid contract with
Reclamation, or as allowed by a permit
issued pursuant to Subpart D of this part
423,

§423.28 Memorials.

You must not bury, deposit, or scatter
human or animal remains, or place
memorials, markers, vases, or plaques
on Reclamation facilities, lands, or
waterbodies. This section does not
apply to the burial of parts of fish or
wildlife taken in legal hunting, fishing,
or trapping. -

§423.29 Natural and cultural resources.

(a) You must not destroy, injure,
deface, remove, search for, disturb, or
alter natural resources or cultural
resources, including abandoned
buildings or structures, on or in
Reclamation facilities, lands, or
waterbodies except in accordance with
§423.29(g) and other applicable Federal,
State, and local laws.

(b) You must not introduce wildlife,

* fish, or plants, including their

reproductive bodies, into Reclamation
lands and waterbodies.

(c) You must not drop, place, throw,
or roll rocks or other items inside, into,
at, or down, caves, caverns, valleys,
canyons, mountainsides, thermal
features, or other natural formations.

(d) You may bring firewood to or
gather dead wood on Reclamation lands

. for fires as allowed under §423.31. You

must not damage or remove any live tree
or part thereof except with proper
authorization under 43 CFR part 429.

(e) You must not walk on, climb,
enter, ascend, descend, or traverse
cultural resources on Reclamation
lands, including monuments or statues,
except as specifically allowed in special
use areas designated by an authorized
official under Subpart E of this part 423.

(f) You must not possess a metal
detector or other geophysical discovery
device, or use a metal detector or other
geophysical discovery techniques to-
locate or recover subsurface objects or -
features on Reclamation lands, except:

(1) When transporting, but not using,
a metal detector or other geophysical
discovery device in a vehicle on a

.public road as allowed under applicable

Federal, State, and local law; or

(2) As allowed by a permit issued
pursuant to Subpart D of this part 423.

(g) You may engage in renewable
natural resource gathering activities -
such as picking berries and mushrooms,
collecting antlers, and other similar
activities as regulated by this part 423

-and other applicable Federal, State, and

local laws.

§423.30 Weapons, firearms, exploslves,
and fireworks.

(a) You may possess firearms,
ammunition, bows and arrows,
crossbows, or other projectile firing
devices on Reclamation lands and
waterbodies, provided the firearm,
ammunition, or other projectile firing
device is stowed, transported, and/or
carried in compliance with applicable
Federal, State, and local law, with the
following exceptions:

(1) You must not have a weapon in
your possession when at or in a
Reclamation facility.

(2) You must comply with.any :
prohibitions or regulations applicable to
weapons in a special use area
established by an authorized official
under Subpart E of this part 423.

(b) You must not discharge or shoot
a weapon unless you are:

(1) Using a firearm or other projectile
firing device lawfully for hunting or
fishing as allowed under §423.32, or at
an authorized shooting or archery range;
and

(2) In compliance with applicable
Federal, State, and local law.

(c) You must not use or possess
explosives, or fireworks or pyrotechnics
of any type, except as allowed by a
permit issued pursuant to Subpart D of
this part 423, or in special use areas so

. designated by an authorized official

under Subpart E of this part 423.

§423.31 Fires and flammable material.

(a) You must not leave a fire
unattended, and it must be completely
extinguished before your departure.

(b) You must not improperly dispose
of lighted smoking materials, including
cigarettes, cigars, pipes, matches, or
other burning material.

(c) You must not burn materials that
produce toxic fumes, including, but not
limited to, tires, plastic, flotation
materials, or treated wood products.

(d) You must not transport gasoline
and other fuels in containers not
designed for that purpose.

(e} You must comply with all
applicable Federal, State, and local fire
orders, restrictions, or permit
requirements. '

' §423.32 Hunting, fishing, and trapping.

(a) You may hunt, fish, and trap in

‘accordance with applicable Federal,

State, and local laws, and subject to the
restrictions of § 423.30, in areas where
both of the followmg conditions are
met:

(1) The area is not closed to pubhc
use under Subpart B of this part 423;
and ' :
(2) The area has not been otherwise
designated by an authorized official in
a special use area under Subpart E of.

* this part 423.

(b) You must comply with any

additional restrictions pertaining to

hunting, fishing, and trapping

- established by an authorized official in

a special use area under Subpart E of
this part 423. .

§423.33 Camping.

{a) You may camp on Reclamation
lands, except that you must comply
with any restrictions, conditions,
limitations, or prohibitions on camping
established by an authorized official in
a special use area under Subpart E of
this part 423. :

(b} You must not camp on
Reclamation lands at any single
Reclamation project for more than 14
days during any period of 30
consecutive days, except as allowed by
a permit issued under 43 CFR part 429;

(c) You must not attempt to reserve a
campsite for future use by placing
equipment or other items on the
campsite, or by personal appearance,
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without camping on and paying the
required fees for that campsite daily;

d) You must not camp on or place
any equipment at a campsite that is
posted or otherwise marked as
“reserved” or ‘‘closed” by an authorized
official without a valid reservation for
that campsite, except as allowed by a
permit issued under Subpart D of this
part 423; and

(e) You must not dig in or level any
ground, or erect any structure other than
a tent, in a designated campground.

§423.34 Sanitation.

(a) You must not bring or improperly
dispose of refuse on Reclamation
facilities, lands, and waterbodies. Both
the owner and the person bringing or
disposing refuse may be issued a
citation for violating this provision.

(b) Campers, picnickers, and all other
persons using Reclamation lands must
keep their sites free of trash and litter
during the period of occupancy and
must remove all personal equipment
and clean their sites before departure.

(c) You must not place or construct a
toilet or latrine such that its lowest
point is lower than the high water mark
of any Reclamation waterbody, or
within 150 feet horizontally of the high

‘water mark of any Reclamation :
waterbody.

§423.35 Animals.

(a) You must not bring pets or other
animals into public buildings, public
transportation vehicles, or sanitary
facilities. This provision does not apply -
to properly trained animals assisting
persons with disabilities, such as
seeing-eye dogs. :

(b) You must not abandon any animal
on Reclamation facilities, lands, or
waterbodies, or harass, endanger, or
attempt to collect any animal except
game you are attempting to take in the
course of authorized hunting, fishing, or
trapping.

(c) Any unauthorized, unclaimed, or-
unattended animal on Reclamation
lands may be:

(1) Removed in accordance with -
Federal law, and applicable State and
local laws; and :

{2) Confined at a location designated
. by an authorized official, who may -
assess a reasonable impoundment fee
that must be paid before the impounded
animal is released to its owner.

(d) The following animals are
prohibited and are subject to removal in
accordance with Federal law, and
applicable State and local laws:

(1) Captive wild or exotic animals
{including, but not limited to, cougars,
lions, bears, bobcats, wolves, and
snakes), except as allowed by a permit

issued under Subpart D of this part 423;
and

(2) Any pets or animals displaying
vicious or aggressive behavior or posing
a threat to public safety or deemed a
public nuisance.

§423.36 Swimming.

(a) You may swim, wade, snorkel,
scuba dive, raft, or tube at your own risk
in Reclamation waters, except:

(1) Within 300 yards of dams, power
plants, pumping plants, spillways,
stilling basins, gates, intake structures,
and outlet works;

(2) Within 100 yards of buoys or
barriers marking public access limits;

(3) In canals, laterals, siphons,
tunnels, and drainage works;

(4) At public docks, launching sites,
and designated mooring areas; or

(5) As otherwise delineated by signs
or other markers.

(b) You must display an international
diver down, or inland diving flag in
accordance with State and U.S. Coast
Guard guidelines when engaging in any
underwater activities.

(c) You must not dive, jump, or swing
from dams, spillways, bridges, cables,
towers, or other structures.

§423.37 Winter activities.

(a) You must not tow persons on skis,

sleds, or other sliding devices with a
motor vehicle or snowmobile, except
that you may tow sleds designed to be
towed behind snowmobiles if joined to

~ the towing snowmobile with a rigid

hitching mechanism, and you may tow
disabled snowmobiles by any
appropriate means.

(b) You must not ice skate, ice fish, or
ice sail within 300 yards of dams, power
plants, pumping plants, spillways,
stilling basins, gates, intake structures,
or outlet works. : o

(c) You must comply with all other
posted restrictions.

§423.38 Operating vessels on
Reclamation waters.

(a) You muist comply with Federal,
State, and local laws applicable to the
operation of a vessel, other watercraft,
or seaplane on Reclamation waters, and

_ with any restrictions established by an

authorized official.

(b) You must not operate a vessel,
other watercraft, or seaplane in an area
closed to the public.

(c) You must observe restrictions”
established by signs, buoys, and other
regulatory markers.

{d) You must not operate a vessel, or
knowingly allow another person to -
operate a vessel, in a reckless or
negligent manner, or in a manner that
endangers or is likely to endanger a

person, property, natural resource, or
cultural resource.

{e) You must not operate a vessel
when impaired or intoxicated under the
standards established by applicable
State and local law.

(f) You must not occupy a vessel
overnight, except where otherwise
designated under applicable Federal,
State, or local law, or where otherwise
designated by an authorized official in
a special use area.

g) You must not use a vessel as a
place of habitation or residence.

(h) You must remove your vessels
from Reclamation lands and waters
when not in actual use for a period of
more than 24 hours, unless they are
securely moored or stored at special use
areas so designated by an authorized
official.

(i) You must not attach or anchor a
vessel to structures such as locks, dams,
regulatory or navigational buoys, or
other structures not designed for such

© purpose.

(j) You must display an international
diver down, or inland diving flag in
accordance with State and U.S. Coast
Guard guidelines when operating a
vessel involved in any underwater
activities.

(k) You may engage in towing
activities, including, but not limited to,
waterskiing and tubing, only during

* - daylight hours and subject to any

applicable Federal, State, and local law.

§423.39 Standards for vessels.
“(a) All vessels on Reclamation waters

must:
(1) Be constructed and maintained in

.compliance with the standards and

requirements established by, or
promulgated under, Title 46 United

. States Code, and any applicable State

and local laws and regulations;
- (2) Have safety equipment, including

personal flotation devices, on board in

compliance with U.S. Coast Guard
boating safety requirements and in
compliance with applicable State and

" local boating safety laws and

regulations; and
3) If motorized, have and utilize a

proper and effective exhaust muffler as
defined by applicable State and local
laws. Actions or devices which render
exhaust mufflers ineffective are

prohibited.
(b) Owners or operators of vessels not

in compliance with this § 423.39 may be
required to remove the vessel
immediately from Reclamation
waterbodies until items of non-
compliance are corrected.

§423.40 Vehicles.
(a) When operating a vehicle on
Reclamation lands and Reclamation
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projects, you must comply with
applicable Federal, State, and local '
laws, and with posted restrictions and
regulations. Operating any vehicle
through, around, or beyond a restrictive
sign, recognizable barricade, fence, or
traffic control barricade, is prohibited. -

(b) You must not park a vehicle in
violation of posted restrictions and
regulations, or in a manner that would
obstruct or impede normal or emergency
traffic movement or the parking of other
vehicles, create a safety hazard, or
endanger any person, property, or
natural feature. Vehicles so parked are
subject to removal and impoundment at
the owner’s expense.

{c) You must not operate any vehicle,
or allow another person to operate a
vehicle in your control, in a careless,
negligent or reckless manner that would

-endanger any person, property, natural
resource, or cultural resource.

(d) In addition to the regulations in
this part, the regulations governing off-
road-vehicle use in 43 CFR part 420
apply.

§423.41 Alrcraft. _

{a) You must comply with any
applicable Federal, State, and local
laws, and with any additional .
requirements or restrictions established
by an authorized official in a special use
area under Subpart E of this part 423,
with respect to aircraft landings,
takeoffs, and operation on or in the
proximity of Reclamation facilities,
lands, and waterbodies. Pilots are
responsible for awareness of all
applicable laws, regulations,

- requirements, and restrictions. This
paragraph does not apply to pilots
engaged in emergency rescue or in the
official business of Federal, State, or
local governments or law enforcement
agencies, or who are forced to land due
to circumstances beyond the pilot’s
control. _

(b) You must not operate any aircraft
while on or above Reclamation -
facilities, lands, and waterbodies in a
careless, negligent, or reckless manner
so as to endanger any person, property,
or natural feature.

{c) This section does not provide
authority to deviate from Federal or
State regulations, or prescribed
standards, including, but not limited to,
regulations and standards concerning -
pilot certifications or ratings and
airspace requirements.

((B Except in extreme emergencies
threatening human life or serious
property loss, you must not use non-
standard boarding and loading
procedures to deliver or retrieve people,
material, or equipment by parachute,
balloon, helicopter,.or other aircraft.

(e) You must comply with all
applicable U.S. Coast Guard rules when
operating a seaplane on Reclamation
waterbodies.

() You must securely moor any
seaplane remaining on Reclamation
waterbodies in excess of 24 hours at
mooring facilities and locations
designated by an authorized official.
Seaplanes may be moored for periods of
less than 24 hours on Reclamation
waterbodies, except in special use areas
otherwise designated by an authorized
official, provided:

{1) The mooring is safe, secure, and
accomplished so as not to damage the

rights of the Government or the safety of ‘

persons; and

(2) The operator remains in the
vicinity of the seaplane and reasonably
available to relocate the seaplane if

necessary. ,
(g) You must not operate model

aircraft except as allowed in special use

areas established by an authorized

official under Subpart E of this part 423.-

§423.42 Gambling.

Commercial gambling in any form, or
the operation of gambling devices, is
prohibited on Reclamation facilities,.
lands, and waterbodies unless '
authorized by applicable treaties or
Federal, State, and local laws or
regulations. -

§423.43 Alcoholic beverages. -

You must not possess or consume
alcoholic beverages in violation of -
Federal, State, or local law, or the rules
of a special use area established by an
authorized official under Subpart E of
this part 423.

§423.44 Controlied substances.

You must not possess, consume,
deliver, or be under the influence of,
controlled substances included in
schedules I, I, I1, IV, or V of part B of
the Controlled Substance Act (21 U.S.C.
812) on Reclamation facilities, lands, or
waterbodies, unless the controlled
substance was legally obtained through
a valid prescription or order.

Subpart D—Authorization of Otherwise

Prohibited Activities
'§423.50 How can | obtain permission for

prohibited or restricted uses and activities?
(a) Authorized officials may issue '
permits to authorize activities on
Reclamation facilities, lands, or
waterbodies otherwise prohibited or
restricted by §§423.16(a)(3), 423.26,
423.27, 423.29(f), 423.30{c), 423.33(d),
and 423.35(d)(1), and may terminate or
revoke such permits for non-use, non-
compliance with the terms of the
permit, violation of any applicable law,

or to protect the health, safety, or
security of persons, Reclamation assets,
or natural or cultural resources.

{b) You may apply for permission to
engage in activities otherwise prohibited
or restricted by the sections listed in
paragraph (a) of this section. You may
apply to the authorized official
responsible for the area in which your
activity is to take place, and this
authorized official may grant, deny, or
establish conditions or limitations on
this permission.

(c) You must pay all required fees and
properly display applicable permits,
passes, or receipts.

(d) You must not violate the terms
and conditions of a permit issued by an
authorized official. Any such violation
is prohibited and may result in
suspension or revocation of the permit,
or other penalties as provided in
Subpart F of this part 423, or both.

(e} You must, upon request by a law
enforcement officer, security guard, or

- other governiment employee or agent

acting within the scope of their official
duties, display any permit authorizing
your presence or activity on
Reclamation facilities, lands, and
waterbodies.

Subpart E—Special Use Areas

§423.60 How special use areas are
designated.

.(a) After making a determination -
under paragraph (b) of this section, an
authorized official may:

(1) Establish special use areas within
Reclamation facilities, lands, or
waterbodies for application of
reasonable schedules of visiting hours;.
public use limits; and other conditions,
restrictions, allowances, or prohibitions
on particular uses or activities that vary
from the provisions of Subpart C of this
part 423, except § 423.28; and

(2) From time to time revise the
boundaries of a previously designated
special use area and revise or terminate
previously imposed schedules of

‘visiting hours; public use limits; and
- other conditions, restrictions,

allowances, or prohibitions on a use or
activity. ' :
(b) Before taking action under
paragraph (a) of this section, an
authorized official must make a
determination that action is necessary
for: }
" (1) The protection of public health
and safety;
(2) The protection and preservation of
cultural and natural resources;
(3) The protection of environmental
and scenic values, scientific research,
the security of Reclamation facilities,
the avoidance of conflict among visitor
use activities; or
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(4) Other reasons in the public

interest.
{c) An authorized official establishing

a special use area must document in
writing the determination described in
paragraph (b) of this section. Such
documentation must occur before the
action, except in emergencies or
situations of immediate need as
described in § 423.61(c), in which case
the documentation is required within 30
days after the date of the action.
Reclamation will make documents
produced under this section available to
the public upon request except where
such disclosure could compromise
national or facility security, or human
safety.

§423.61  Notlfying the public of special use
areas. ' :

When establishing, revising, or
terminating a special use area,
Reclamation must notify the public as
required by this section. '

a) What notices must contain. The
" notice must specify: .

(1) The location of the special use
area; and o

(2) The public use limits, conditions,
restrictions, allowances, or prohibitions
on uses and activities that are to be
applied to the area or that are to be
revised or terminated.

(b) How notice must be made.
Reclamation must notify the public at
least 15 days before the action takes
place by one or more of the following
methods: : ‘

(1) Signs posted at conspicuous :
locations, such as normal points of entry
and reasonable intervals along the
boundary of the special use area;

- (2) Maps available in the local
Reclamation office and other places -
convenient to the public;

(3) Publication in a newspaper of
general circulation in the affected area;

or - -

(4) Other appropriate methods, such
as the use of electronic media,
brochures, and handouts. ,

(c) When notice may be delayed.

(1) Notice under this section may be -
delayed in an emergency or situation of
immediate need where delaying ‘
designation, revision, or termination of
a special use area would result in
significant risk to: .

i) National security;

(ii) The safety or security of a
Reclamation facility, Reclamation
employees, or the public; or

(1ii) The natural or cultural
" environment.

(2) If the exception in paragraph (c)(1)
of this section applies, Reclamation
must comply with paragraph (b) of this_
section within 30 days after the effective
date of the designation.

(3) Failure to meet the notice
deadlines in paragraphs (b) or (c)(2) of
this section will not invalidate an
action, so long as Reclamation meets the
remaining notification requirements of
this section. :

(d) When advance notice is not
required. Advance notice as described
in paragraph (b) of this section is not
required if all the following conditions
are met: )

(1) The action will not result in a
significant change in the public use of
the ares; :

(2) The action will not adversely
affect the area’s natural, esthetic, scenic,
or cultural values; :

(3) The action will not require a long-
term or significant modification in the
resource management objectives of the
area; and '

(4) The action is not highly

" controversial.

§423.62 Reservations for public use
limits. :
To implement a public use limit, an

" authorized official may establish a

registration or reservation system.

§423.63 Existing speclal use areas. '

Areas where rules were in effect on
April 17, 2006 that differ from the rules

" set forth in Subpart C are considered

existing special use areas, and such
differing rules remain in effect to the
extent allowed by Subpart A, and to the
extent they are consistent with §423.28.
For those existing special use areas,
compliance with §§ 423.60 through
423.62 is not required until the rules
applicable-in those special use areas are

-modified or terminated.

Subpart F—Violations and Sanctions

§423.70 Violations.

" (a) When at, in, or on Reclamation
facilities, lands, or waterbodies, you
must obey and comply with: o

(1) Any closure orders established
under Subpart B of this part 423;

(2) The regulations in Subpart C of
this part 423;

" (3) The conditions established by any
permit issued under Subpart D of this
part 423; and '

(4) The regulations established by an

" authorized official in special use areas

under Subpart E of this part 423.
(b) Violating any use or activity
prohibition, restriction, condition,

schedule of visiting hours, or public use

limit established by or under this part
423 is prohibited. '

-{c) Any continuous or ongoing-
violation of these regulations constitutes
a separate violation for each calendar
day in which it occurs.

§423.71 Sanctions.

Under section (1)(a) of Public Law
107-69, you are subject to a fine under
chapter 227, subchapter C of title 18
United States Code (18 U.S.C. 3571), or
can be imprisoned for not more than 6
months, or both, if you violate:

(a) The provisions of this part 423; or

(b) Any condition, limitation, closure,
prohibition on uses or activities, or
public use limits, imposed under this
part 423.

[FR Doc. E8-29088 Filed 12~10-08; 8:45 am]
BILLING CODE 4310-MN-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service |

50 CFR Part 17

[FWS-R6-ES~2008-008; 92220-1113-0000;
C6] .

RIN 1018—AW35

Endangered and Threatened Wildlife
and Plants; Reinstatement of
Protections for the Gray Wolf in the
Western Great Lakes and Northern
Rocky Mountains in Compliance With

Court Orders

AGENCY: Fish and Wildlife Service,
Interior. .
ACTION: Final rule. -

SUMMARY:vW'e,'the U.S. Fish and

“Wildlife Service (Service) are issuing
* this final rule to comply. with three

court orders which have the effect of
reinstating the regulatory protections .

‘under thé Endangered Species Act of

1973, as amended (ESA), for the gray
wolf (Canis lupus) in the western Great
Lakes and the northern Rocky
Mountains. This rule corrects the gray .
wolf listing at 50 CFR 17.11 to reinstate
the listing of wolves in all of Wisconsin
and Michigan, the eastern half of North
Dakota and South Dakota, the northern
half of Iowa, the northern portions of
Illinois and Indiana, the northwestern
portion of Ohio, the northern half of
Montana, the northern panhandle of
Idaho, the eastern third of Washington
and Oregon, and in north-central Utah
as endangered, and reinstate the listing

 of wolves in Minnesota as threatened.

This rule also reinstates the former
designated critical habitat in 50 CFR
17.95(a) for gray wolves in Minnesota
and Michigan, special regulations in 50
CFR 17.40(d) for the gray wolf in
Minnesota, and special rules in 50 CFR
17.84 designating the gray wolf in the
remainder of Montana and Idaho and all
of Wyoming as nonessential -
experimental populations.
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(b) This section does not apply if:

(1) The formerly excess land becomes
exempt from the acreage limitations of
Federal reclamation law; or

(2) The full-cost rate is paid for any

‘irrigation water delivered to your for-

merly excess land that is otherwise eli-
gible to receive irrigation water. If you
are a part owner of a legal entity that
is the direct or indirect farm operator
of the land in question, then the full-
cost rate will apply to the proportional
share of the land that reflects your in-
terest in that lega.l entity.

§428.10 Districts’ responsibilities con-

cerning certain formerly excess

. land.

Districts must not make irrigation
water available to formerly excess land
that meets the criteria under §428.9(a),
unless an exception provided in
§428.9(b) applies.

§428.11 Effective date.

(a) All provisions of this part apply'

on January 1, 2001, except:

(1) For those districts whose 2001
water year commences prior to Janu-
ary 1, 2001, the applicability date of
§§428.1 through 428.8 is October 1, 2000.

(b) On January 1, 2001, this part ap-
plies to all farm operating arrange-

- ments between farm operators and

trusts or legal entities that:
(1) Are then in effect; or

(2) Are initiated on, or after, J: a.nuary

1, 2001.

PART 429—USE OF BUREAU OF
RECLAMATION LAND, FACILITIES,
AND WATERBODIES

Subpart A-Purpose Deﬁnﬂions. and
Applicability

Sec.

429.1 What is the purpose of this part?

429.2 What definitions are used in this part?

429.3 What types of uses are subject to the
requirements and processes established
under this part?

429.4 What types of uses are not subject to
the requirements and processes estab-
lished under this part?

429.5 Who is authorized to issue use author-
izations under this part?

429.6 When must water user orga.nizatlons
also approve use authorizations?
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Pt. 429

" Subpart B—Proposed Uses Involving
Reclamation Easements

429.7 Can I use land where Reclamation
holds an easement?

429.8 Is there a fee for uses involving a Rec-
lamation easement? '

Subpart C—Requesting Authorization to
Use Reclamation Land, Facilities, and
. Waterbodies

429.9 What should I do before filing an appli-
cation?

429.10 What application form should 1 use"

429.11 Where can I get the application
forms?

429.12 Where do I file my application? -

429.13 How long will the application review
process take?

429.14 What criteria will Reclamation con-
sider when reviewing applications?

429.15 Is Reclamation required to issue a

. use authorization?

Subpart D—Application Fees and
Administrative Costs

429.16° How much is the application fee and
when should it be paid?

429.17 When will Reclamation collect ad-
ministrative costs? .

429.18 When do I have to pay the adminis-
trative costs?

429.19 What happens if the initial estimate
for administrative costs is insufficient?

429.20 Can I get a detailed explanation of
the administrative costs?

42091 I I overpay Reclamation's adminis-

trative costs, can I get a refund? .

429.22 Can Reclamation charge me addi-
tional administrative costs a,fter I re-
:ceive a use authorization?

Subpart E—Use Fees

429.23 How does Reclamation determine use

fees?
429.2¢ When should I pay my use fee?

© 429.25 How long do I have to submit my pay-

ment for the use fee and accept the of-
fered use authorization?

Subpart F—Reductions or Waivers of Appli-

cation Fees, Administrative Costs, and
Use Fees :

429.26 When may Reclamation reduce or
waive. costs or fees?

Subpart G—Terms and Conditions of Use

Authorizations

429.27 What general information appears in

use authorizations? .
429.28 What terms and conditions apply to
all use authorizations?
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429.29 What other terms and conditions may
be included in my use authorization?
429.30 May use authorizations be trans-

ferred or assigned to others?

Subpart H—Prohibited and Unauthorized
Uses of Reclamation Land, Facilities,
and Waterbodies .

429.31 What uses are prohibited on Reclama-
tion land, facilities, and waterbodies?
429.32 How will Reclamation address cur-

rently authorized existing private exclu-
sive recreational or residential uses?
429.33 What are the consequences for using
Reclamation land, facilities, and
waterbodies without authorization?

. Subpart I—Decisions and Appeais

429.3¢ Who is the decisionmaker for Rec-

. lamation’s final determinations?

429.35 May I appeal Reclamation’s final de-
termination?

429.36 May 1 a.ppea.l the Commissioner’s de-

. cision?

429.37 Does lnterast accrue on monies owed
to the Umt;ed States during my appeal
process?

AUTHORITY: 43 U.S.C. 373; 43 U.S.C. 373b; 43 -

- U.S.C. 387; 43 CFR part 21; Public Law 108
447, Title VIII; 31 U.8.C. 9701, as amended.
SOURCE: 73 FR 74335, Dec. 5 2008 unless
otherwise noted.

Subpart A—Purpose, Deﬁnitions,
and Applicability

§429.1 What is the purpose of this
pm?‘ . . .

The purpose of this part is to notify
the public that any possession or occu-
pancy of any portion of, and the ex-
traction or disturbance of any natural
resources from Reclamation land, fa-
_cilities, or waterbodies are prohibited
without .written authorization from
Reclamation, unless excepted as listed
in §429.4. This part describes:

(a) How to apply to Reclamation for
a use authorization to allow your ac-
tivity on Reclamation land, facilities,
and waterbodies;

(b) How Reclamation reviews and
processes your application, including
the criteria for approval or denial of
your application; )

(c) The requirement for collection of
application and use fees and the recov-
ery of administrative costs;

(d) How Reclamation determines and -

" collects costs and fees;

43 CFR, Subtitle B, Ch. | (10-1-09 Edition)

(e) Prohibited uses on Reclamation
land, facilities, and waterbodies;

(f) How Reclamation will address ex-
isting authorized uses which are other-
wise prohibited, including the criteria
for approval or denial of requests to
renew these use authorizations;

(g) The process and penalties associ-
ated ‘with resolution of unauthorized

- uses; and

(h) How to appeal an action or deter-
mina.tion made under this part.

§429.2 What deﬁmtlons are used in
this part?
The following deflnitions are used in

this part:
Administrative costs means all costs

" incurred by Reclamation in processing

your application and .all costs associ-
ated with evaluating, issuing, moni-
toring, and terminating your use au-
thorization on Reclamation land, fa-
cilities, and waterbodies. Administra-
tive costs are distinct and separate
from application and use fees and typi-
cally include, but are not limited to: .

(1) Determining the use fee;

(2) Evaluating and documenting envi—
ronmental and cultural resources com-
pliance; . ) )

(3) Performing engineering review;

(4) Preparation of the use authoriza-'
tion; and

(5) Personnel and indirect costs di-
rectly associated with these actions.

Applicant means you as any person or
entity (such as a private citizen, busi-
ness, non-governmental organization,
public entity, Indian tribe, or foreign
government) who submits an applica-
tion requesting use of Reclamation
land, facilities, and waterbodies.

Application means either Form 7-2540
or SF 299. The choice of application
form is dependent on the type of use re-
quested.

Application fee means a $100 non-
refundable . charge, which you must
'submit with your application to cover
the costs of our initial review of your
request. Application fees are distinct
and separate from administrative costs
and use fees.

Commissioner means the senior execu-
tive of the Bureau of Reclamation, De-

~ partment of the Interior.
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Consent document means a written

" agreement or notification:listing con-

ditions which will prevent urreason-

able interference with our easement on
non-Reclamation land.

Cullural resource means any pre-
historic, historic, architectural, sacred,
or traditional cultural property and as-
sociated objects and documents that
are of interest to archaeology, anthro-
pology, history, or other associated
disciplines. Cultural resources include
archaeological resources, historic prop-
erties, traditional cultural properties,
sacred sites, and cultural landscapes
that are associated with human activ-
ity or occupation.

Easement refers to an interest in land
that consists of the right to use or con-
trol the land for a specific purpose, but
does not constitute full ownershlp of
the land.

Environmental compliance means com-

. plying with the requirements of the
National Environmental Policy Act;
the Endangered Species Act; the Clean
Water Act; the Clean Air Act; the Com-
prehensive Environmental Response,
Compensation, and Liability Act; ap-
plicable regulations associated with

these statutes; and other related laws

and regulations.

Form 7-2540 means the Bureau of Rec-
lamation Right-of-Use ‘Application
form required for all proposed uses of
Reclamation land, facilities, and
waterbodies, except those associated
with construction and/or placement of
transportation, communication, and
utility systems and facilities. ’

Grantee means you as the recipient or
holder of a use authorization regardless
of the contractual format.

Interior means the United States De-
partment of the Interior.

Managing partner means a Federal or

- non-Federal public entity that man-
ages land, facilities, or waterbodies
through a management agreement with
Reclamation entered into pursuant to
the Federal Water Project Recreatlon
Act, as amended.

Part 21 of this title means- title 43 of
the Code of Federal Regulations part
21, which is titled Occupancy of Cabin
Sites on Public Conservation and
Recreation Areas.

Part 423 of this chapter means title 43
of the Code of Federal Regulations part

§429.2

423, which is titled Public Conduct on
Bureau of Reclamation Facilities,
Lands, and Waterbodies.

Possession or occupancy and possess or
occupy mean -to control, use, or reside
on Reclamation land, facilities, or
waterbodies.

Private exclusive recreational or resi-
dential use means-any use that involves
structures or other improvements used
for recreational or residential purposes
to the exclusion of public uses that are
not associated with the official man-
agement of a Reclamation project.
This includes, but is not hmlted to the
following:

(1) Cabin sites and associated im-
provements (including those currently
defined in part 21 of this title); mobile
homes, residences, outbuildings, and
related structures; and associated land-
scaping, patios, decks,‘and porches;

(2). Boat houses, docks, moorings,
piers, and launch ramps;

(3) Floating structures or buildings,
including moored vessels used as resi-
dences or unauthorized business sites;

(4) Sites for such activities as hunt-
ing, fishing, camping, and picnicking
(other than transitory uses allowed

.under part 423 of this chapter) that at-

tempt to exclude general public access;
and

(6) Access- routes to private land fa-
cilities, or structures when other rea-
sonable alternative means of access is
available or can be obtained.

Public entity means States, political
subdivisions or agencies thereof; public
and quasi-governmental authorities
and agencies; and agencies of the Fed-
eral Government.

Public needs mean the recreational
requirements of the general public at
areas where existing authorized private
exclusive recreational or residential
uses are present.

Reclamation means the Bureau of
Reclamation, United States . Depart-
ment of the Interior.

Reclamation facility means any facil-
ity under our jurisdiction. The term in-
cludes, but is not limited to, buildings,
canals, dams, ditches, drains, fish and

wildlife facilities, laterals, power-
plants, pumping plants, recreation fa-
cilities, roads, switchyards, trans-

mission and telecommunication lines,
and warehouses.
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Reclamation land means any land
under the jurisdiction of, or adminis-
tered by, Reclamation and may in-
clude, but is not limited to, the fol-
lowing:

(1) All land acquired by Reclamation
through purchase, condemnation, ex-
change, or donation for Reclamation
project and water related purposes;

(2) All land withdrawn by Reclama-
- tion from the public domain for Rec-

lamation purposes; and

(3) All interests in land acquired by
Reclamation, inc¢luding easements and
rights exercised by the United States
under the 1890 Canal Act (43 U.S.C. 945).

Reclamation law means the Reclama-
tion Act of June 17, 1902 (32 Stat. 388, 43
U.S.C. 371 et seq.), and all Acts which
supplement or amend the 1902 Act.

Reclamation project means any land,
facilities, or waterbodies used for water
supply, water delivery, flood control,
hydropower, or other authorized pur-
poses including fish, wildlife, and
recreation administered by Reclama-
tion under Federal laws.

Reclamation waterbodies means any
body of water situated on Reclamation
land and under Reclamation jurisdic-
tion. Examples of Reclamation
waterbodies include, but are not lim-
ited to, reservoirs, lakes, and impound-
ments.

" Regional Director means any one of
the representatives of the Commis-
sioner, or their delegates, who are re-
sponsible for managing their respective
region's land, facilities, and
waterbodies and for the decisions made
under this part.

Standard Form (SF) 299 means the
form titled Application for Transpor-
tation and Utility Systems and Facili-
ties on Federal Lands used when re-
questing permission for construction
and/or placement of transportation,
communication, or utility systems and
facilities.

Unauthorized use means use of Rec-
lamation land, facilities,
waterbodies without proper authoriza-
tion.

-Use authorization means a document
that defines the terms and conditions
under which we will allow you to use
Reclamation land, facilities, and
waterbodies. Use authorizations can
take the form of easements, leases, li-

and

43 CFR, Subtitie B, Ch. | (10-1-09 Edition)

censes, permits, and consent docu-
ments. This document is also referred
to as a ‘‘right-of-use’ in part 423 of this
chapter. )

Use fee means the amount due to Rec-
lamation for the use of Federal land,
facilities, or waterbodies under our ju-
risdiction or control. Use fees are dis-
tinct and separate from apphcatmn
fees and administrative costs.

Valuation means the meth_od used to
establish the fee for a use authoriza-
tion by appraisal, waiver valuation, or
other sound or generally accepted busi-
ness practice.

Water user organization means any
legal entity established under State
law that has entered into a contract
with the United States pursuant to the
Federal reclamation laws.

We, us, or our mean Reclamation.

You, your, I, me, or my, mean an ap-
plicant, grantee, .or unauthorized user.

§4293 What types of uses are subject
uirements and processes

estabhareo% under this part?

Posse851on or occupancy of, or ex-
traction or removal of natural re-
sources from, Reclamation land, facili-
ties, or waterbodies require a use au-
thorization in accordance: with this
part. Typical uses of or activities on
Reclamation land, facilities, or
waterbodies regulated by this part in-
clude, but are not hmlted to the fol-
lowing:

(a) Commercial filming and photog-
raphy;

(b) Commercial guiding and outfit-
ting; -

(c) Commercial or organized sporting
events;

(d) Grazing, farming, a.nd other agri-
cultural uses;

(e) Infrastructure, such as transpor-
tation, telecommunications, utilities,
and pipelines;

(f) Organized recreational activities,
public gatherings, and other special
events that involve the possession or
occupancy of Reclamation lands; -

(g) Removal of, or exploration for,
sand, gravel, and other mineral re-
sources;

(h) Timber harvestmg, or removal of
commercial forest products or other
vegetative resources; and
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1) 'Any other uses deemed appro-
priate by Reclamation, subject to the
exclusions listed in §429.4.

§429.4 What types of uses are not sub-
ject to the requirements and proc-
esses established under this part?

(a) Individual, non-commercial use of
-Reclamation land, facilities, or
waterbodies for occasional activities
such as hiking, camping for periods of

14 days or less during any period of 30"

consecutive days, sightseeing, pic-
nicking, hunting, swimming, boating,
and fishing, consistent with applicable
laws, regulations and policies. Public
conduct associated with these activi-
ties is governed by part 423 of this
chapter;

(b) Buildings and structures used by
concessionaires or managing partners

to facilitate their operations or that.

are made available by them for the

general, non-exclusive use of the pub--

lic. Examples include, but are not lim-
~‘ited to the following:
(1) Boat docks available for short-
term use by the public;

(2) Marina slips available for rent by»

the public;,
(3) Publicly available boat ramps;

(4) Houseboats available for short-
term rent by the public; . .
(56) Stores and restaurants; .
(6) Employee housing; and

(7) Rental cabins, hotels,
grounds, and other short-term lodging
facilities.

(c) While not subject to other re—'

quirements and processes established
under this part, the following types of
uses must be in compliance with the
requirements in subpart H of this part:

(1) Recreational activities at sites
managed by non-Federal managing

partners under Public Law 89-72, titled-

Federal Water Project Recreation Act,
- July 9, 1965;

(2) Activities ma.naged by other Fed-
eral agencies or Interior bureaus by
agreement or under other authority;

(3) Activities at sites directly man- -

aged by Reclamation where fees or fee
schedules are established for general
public recreation use;

(4) Uses authorized under concession
contracts on Reclamation land, facili-
ties, and waterbodies;

§429.5

(5) Reclamation contracts for water
supply or water operations;

(6) Authorized operation and mainte-
nance activities on Reclamation land,
facilities, and waterbodies undertaken
by water user organizations, or their
contractors, or by Reclamation con-
tractors;

(7) Agreements and real property in-
terests granted for the replacement or
relocation of facilities, such as high-
ways, railroads, telecommunication, or
transmission lines or infrastructure
governed by Section 14 of the Reclama-
tion Project Act of August 4, 1939 (43
U.S.C. 389). Payments to equalize land
values may still be required and admin-
istrative costs may still be recovered;
and

(8) Activities specifically authorized
under other Federal statutes or regu.la.—

tions.

§429.5 Who is. authorized to issue use
authorizations under this part?

Unless otherwise provided by law or
regulation, only Reclamation or an-
other Federal agency acting for Rec-
lamation under delegated authority is
authorized to issue use authorizations
that convey an interest in Reclamation
land, facilities, or waterbodies. Recre-
ation managing partners under the -
Federal Water Projects Recreation Act,

16 U.S.C. 4601 et seq., and water user or-

camp- -ganizations who have assumed respon-

sibility for operation and maintenance
of Reclamation land, facilities, or
waterbodies, and provide a copy of the
use authorization to the local Rec-
lamation office, pursuant to a contract
with Reclamation may issue limited
use authorizations to third parties for
activities on Reclamation land, facili-
ties, or waterbodies when all of the fol-
lowing apply:

(a) The recreation managing partner
or water user organization is author-
ized to do so under its contract with
Reclamation;

(b) Such limited use a.uthoriza.tlons
do not convey ownership or other in-
terest in the Feederal real property;

(c) The uses authorized are not per-
manent or for an indefinite period;

(d) The limited use authorization

-does not provide for an automatic right

of renewal;
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(e) The limited use authorization is
fully revocable at the discretion of
Reclamation; and o

(f) All revenues collected for the use
of Reclamation land, facilities, and
waterbodies are handled in compliance
with all statutory, regulatory, and pol-
icy requirements.

-§429.6 When must water user organi-
zations also approve use authoriza-
tions? . :

(a) Use authorizations for easements
and rights-of-way for periods in excess
of 25 years are also subject to approval
from water user organizations under

- contract obligation for repayment of

the project or division. This require-

ment does not apply to any .other type

of use authorizations. .

(b) At a minimum, the appropriate
water user organizations will be noti-
.fied of all use authorizations prior to
_ their issuance to avoid potential con-
flicts between the requested use au-

thorization and the water user organi- .

zations' need to operate and maintain
the facilities for which they have con-
tractual responsibility. )

(c) At the discretion of the respon-
sible Regional Director, concurrence of
the appropriate water.user organiza-
tions not addressed in.paragraph (a) of
this section may be requested.

.Subpart B—Proposed Uses
involving Reclamation Easements

§429.7 Can I use land where Reclama-
tion holds an easement?

(a) To prevent conflicts where Rec-
. lamation holds an easement on land

owned by others, you should submit an
application for the proposed use. If
after review of the application, Rec-
lamation determines that your re-
quested use would not unreasonably
interfere with Reclamation’s easement,
a consent document may be issued to
you. The consent document will con-
tain the conditions with which you
must comply to ensure that your use
will not unreasonably interfere with
Reclamation’s use of its easement.

(b) In accordance with subpart C of
this part, you should submit either SF
299 or Form 7-2540 to the local Rec-
lamation office to request a consent
document.
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(¢) If you are not the underlying
landowner, you must also secure the
permission of the landowner for your
requested use of the area covered by
Reclamation’s easement.

§429.8 Is there a fee for uses involving
a Reclamation easement?

Reclamation will not charge a use fee

“for a consent document. However, de-

periding upon the complexity of your
requested use and issues associated
with it, Reclamation may charge an
application fee and administrative
costs, unless waived in accordance with
subpart F of this part.

Subpart C—Requesting Authoriza-
tion to Use Reclamation Land,
Facilities, and therbodies

§429.9 What should I do before filing
an application?

Before filing an application, it is im-
portant that you contact the local Rec-
lamation office to discuss your pro-
posed use. This discussion can help ex-
pedite your application process.

§429.10 What application form should
- Iuse?

_ You must use one of the following ap-
plication forms depending on the na- .
ture of your requested use:

.(a) Use SF 299 to request a use au-
thorization for the placement, con-
struction, and use of energy, transpor-
tation, water, or telecommunication
systems and facilities on or across all
Federal property including Reclama-
tion land, facilities, or waterbodies.

Examples of such uses are:

(1) Canals; ) :

(2) Communication towers;

(3) Fiber-optics cable;

(4) Pipelines;

(5) Roads;

(6) Telephone lines; and

(7). Utilities and utility corridors.

(b) Use Form 7-2540 to request any
other type of use authorization. Exam-
ples of such uses are:

(1) Commercial filming and photog-
raphy,; , .

(2) Commercial guiding and outfit-
ting; Co

(8) Commercial or organized sporting
events;
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(4) Grazing, farming, and other agri-
cultural uses;

(5) Organized recreational activities,
public gatherings, and other special
events,

(6) Removal of, or exploration for,
sand, gravel, and other mineral mate-
rials;

(7) Timber harvestmg, or removal of
commercial forest products or other
vegetative resources; and

(8) Any other uses deemed appro-
priate by Reclamation.

(c) Application forms may not be re-
quired where Reclamation solicits
competitive bids. ’

§429.11 Where can I get the applica-
tion forms?

Both forms can be obtained from any
Reclamation office or from our official
internet ‘Web site at http:/
www.usbr.gov. These forms contain spe-
cific instructions for application sub-
mission and describe .information that

you must furnish. However, when you

submit either form to your local Rec-

lamation office for review, the form .

must contain your onginal ‘signature
as the applicant. .

§429.12 Where do I file my apphca-

tion?

File your completed and si_gned appli-
cation, including the $100 nonrefund-
able application fee, with the Reclama-
tion office having jurisdiction over the

-land, facility, or waterbody associated -
with your request. Reclamation office .

locations may be found on hitp/
www.usbr.gov, the official Reclamation
Internet Web site.

§429 18 How long will the application
review process take?

(a) Reclamation will acknowledge in

writing your completed and signed ap-
plication and application fee within 30
calendar days of receipt. Reclamation
may request additional information

needed to process your application,:

such as legal land descriptions and de-
tailed construction specifications.

(b) The processing time depends upon
the complexity of your requested use,
issues associated with it, and the need
for additional information from you.

(c) Should your requested use be de-
nied at any time during . the review

. project purposes,

ests;

§429.17

process, Reclamation will notify you in
writing of the basis for the denial.

§429.14 What cntenawﬂlReclamatmn
consider when reviewing applica-
tions?

Reclamation will consider the fol-
lowing criteria when reviewing applica-
tions: ‘

(a) Compatibilit;y with authorized
project operations,
safety, and security;

(b) Environmental compliance;

(c) Compatibility with public inter-

(d) Conflicts with Federal policies
and initiatives;

(e) Public health and safety;

() Availability of other reasonable
alternatives; and :

(g). Best interests of the Umted

States.

§429.15° Is Reclamation required to
issue a use authorxzatlon?

No. The issuance of a use authoriza-
tion is at Reclamation’s discretion. At
a minimum, the criteria listed at
§429.14 must be considered prior to
issuance of any use authorizations. Not
all requests will be authorized. If
issued, Reclamation will provide only

‘the least estate, right, or possessory

interest needed to accommodate the
approved use

Subpart D—Application Fees and
Administrative Costs

$429.16 How much is the apphcatlon
fee and when should it be paid?

You must remit a nonrefundable ap-

plication fee of $100 to cover costs asso-

ciated with our initial review of your
application, unless the payment is
waived pursuant to subpart F of this
part. This initial review will determine
if your requested use is appropriate for
consideration and not likely to inter-
fere with Reclamation project purposes
or operations.

§429.17 When will Reclamation collect
administrative costs?

Reclamation will collect, in advance,
its administrative costs for processing
your application, except as provided
under subpart F of this part.
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§429.18 When do I have to pay the ad-
ministrative costs?

(a) Following the initial review, you
will be notified in writing whether
your application appears to be appro-
priate for further processing. At that
time, Reclamation will give you an ini-
tial estimate of administrative costs
required to continue processing your
application.

(b) You must pay these initial, esti-

mated administrative costs before Rec-

.lamation can continue to process your

application, unless you are granted a
waiver of administrative costs under
‘subpart F of this part. If payment is
not received within 90 days after the
estimate is provided to you, Reclama-
tion may close your file. If this occurs
and you later wish to proceed, you
must submit both a new application
" and another $100 nonrefunda,ble apph-
cation fee.

§429.19 What happens if the initial es-
timate for administrative costs is
insufficient?

If the initial estimate to cover Rec-
lamation’s administrative
‘found to be insufficient, Reclamation
will notify you in writing of the addi-

tional amount needed. You must pay .

the amount requested before Reclama-
tion will continue processing your ap-
phcatlon

5429.20 Can I get a detailed expla-
nation of the administrative costs?

Yes, you are entitled to receive an
explanation of all administrative costs
relevant to your specific application.
You must request this information in
writing from the Reclamation office
where you submitted your application.

§429.21 If I overpay Reclamation’s ad-
mm;gtratlve costs, can 1 get a re-
fun

If, in' reviewing <your application,
Reclamation uses all the monies you
have paid, you will not receive a refund
regardless of whether you receive a use
authorization. If the money collected
from you exceeds administrative costs,
a refund of the excess amount will be
made to you consistent with Reclama-
tion’s financial policies.

costs is.
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§429.22 Can Reclamation charge me
additional administrative costs
after I receive a use authorization?

(a) After you receive your use au-
thorization, Reclamation may charge
you for additional administrative costs
incurred for activities such as:

(1) Monitoring your authorized use
over time to ensure compliance with
the terms and conditions of your use
authorization; and

(2) Periodic analysis of your long-
term use to adjust your use fee to re-
flect current conditions.

(b) If your additional payment is not
received by Reclamation within 90 days’
after notification to you in writing of |
the additional administrative costs,
Reclamation may take action to termi-
nate your use authorization. .

Subpart E—Use Fees

§429.23 How does’ Raclamatlon deter-
mine use fees?

"The use fee is based on a valuation or
by competitive bidding. Use fees may
be adjusted as deemed appropriate by .
Reclamation to reflect current condi-
tions, as provided in the use authoriza-
tion.

§429.24 When should I pay my use fee?

(a) If Reclamation offers you a use
authorization, you must pay the use
fee in advance, unless you are granted
a waiver under subpart ¥ of this part.

(b) Your use authorization will clear-

_ ly state the use fee. Should periodic

payments apply, your use authoriza-
tion will also describe when you should -
pay those periodic use fees. .

§429.25. How long do I have to submit
my payment for the use fee and ac-
cept the offered use authonzation?

You have 90 days to accept and re-
turn the use authorization and re-
quired fees, otherwise Reclamation
may consider the offer to be rejected
by you and your file may be closed. If
this occurs and you later wish to pro-
ceed, you must submit a new applica-
tion and another $100 nonrefundable
application 'fee. You may not com-
mence your use of Reclamation's land,
facilities, or waterbodies until Rec-
lamation has issued a use authoriza-
tion to you. A use authorization will
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only be issued upon receipt by Rec-
lamation of all required costs and fees,
and the use authorization signed by
you..

 Subpart F—Reductions or Waivers
of Application Fees, Adminis-
trative Costs, and Use Fees

§429.26 When may Reclamation ro-

duce or waive costs or fees? -

(a) As determined appropriate and
_ approved and documented by the appli-

§429.28

cable Regional Director, the applica-
tion fees may be waived, and charges
for administrative costs or use fees
may be waived or reduced as indicated
by a v in the following table:

Sltuations where costs and fees may be reduced or waived Application fee Admgg::;anve Use fee

(1) The use is a courtesy to a foreign govemment or if comparable :

fees are set on a reciprocal basis with a foreign government .......... v 4 7/
(2) The use is so minor or short term that the cost of collecting fees )

is equal to or greater than the value of the USe ...........c.eeeeeenvenne ' v v 7/
(3) The use will benefit the general public with no specific entity or : -

group of beneficiaries readily identifiable . 4 4 .
{4) Applicant is a public entity or Indian tribe .. 4 ' v
(5) Applicant is a non-profit or educational en

vides a general public benefit ' v v
(6) Applicant is a rural electric association or municipal utility or co-

operative .. 4 4 4
{7) The use directly supports United States’ programs or projects ...... ' ' v
(8) The use secures & reciprocal land use of equal or greater value

to the United States ' s '
(9) Applicant for a oonsent document is the. underlying owner of the

property subject 1o R 4 4 "

{10) The use is issued under p tltive bidding - J s @)

1 Not applicable.

2Set by Bid.

(b) When a statute, executive order,

. or caurt order authorizes the use and
requires specific treatment of adminis-
trative cost recovery and collection of

.use fees associated with that use, that

requirement will be followed by Rec-
lamation. .

Subpart G—Terms and Conditions
of Use Authorizations =~

§429.27 What general information ap-
pears in use authorizations?

Bach use authorization will contain:

(a) An adequate description of the
land, facilities, or waterbodies where
the use will occur;

(b) A description of the specific use
being authorized together with applica-
ble restrictions or conditlons that
must be adhered to;

(¢c) The conditions under which the
use authorization may be renewed, ter-
- minated, amended, assigned or trans-

ferred, a,nd/or have the use fée adJusted

and
(d) Prlma.ry points of contact and

other terms and conditions.

§429.28 What terms and condltlons

apply to all use authorizations?

(a) By accepting a use authorization
under this part, you agree to comply
with and be bound by the following
terms and conditions during all con-
struction, operation, maintenance, use,
and termination activities:

(1) The grantee agrees to indemnify

‘the United States for, and hold the

United States and all of its representa-

. tives harmless from, all damages re-

sulting from suits, actions, or claims of
any character brought on account of
any injury to any person or property

arising out of any act, omission, ne-

glect, or misconduct in the manner or
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method of performing any construc-
tion, care, operation, maintenance, su-
- pervision, examination, inspection, or
other activities of the grantee.

(2) The United States, acting through
Reclamation, Department of the Inte-
rior, reserves rights to construct, oper-
ate, and maintain public works now or
hereafter authorized by the Congress
without liability for termination of the
use authorization or other damage to
the grantee’s activities or facilities.

(3) Reclamation may, at any time
and at no cost or liability to the
United States, terminate any use au-
thorization in the event of a natural
disaster, a national emergency, a need
arising from security requirements, or
an immediate and overriding threat to
public health and safety.

(4) Reclamation may, at any time
and at no cost or liability to the
United States, terminate any use au-
thorization for activities other than
existing authorized private exclusive
recreational or residential use as de-
fined under §429.2 if Reclamation deter-
mines that any of the following apply:

(i) The use has become incompatible
with authorized - project purposes,
project operations, safet.y. and secu-
rity; .

(ii) A higher public use is 1dent1fled
through a public process described at
§429.32(a)(1); or

(iii) Termination is necessary for

operational needs of the project.

(5) Reclamation may, at any time’

and at no cost or liability to the
United States, terminate any use au-
thorization if Reclamation determines
that the grantee has failed to use the
use authorization for its intended pur-
pose. Further, failure to construct
within the timeframe specified in the
terms of the use authorization may
constitute a presumption of abandon-
ment of the requested use and cause
termination of the use authorization.

(6) Reclamation may, at any time
and at no cost or liability to the
United States, terminate any use au-
thorization if the grantee fails to com-
ply with all applicable Federal, State,
and local laws, regulations, ordinances,
or terms and conditions of any use au-
thorization, or to obtain any required
permits or authorizations.
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(b) The Regional Director may, upon
advice of the Solicitor, modify these
terms and conditions with respect to
the contents of the use authorization
to meet local and special conditions.

§429.29 What other terms and condi-
tions may be included in my use au-
thonzatlon?

Reclamatlon may include additional
terms, conditions, or requirements -
that address environmental law com-
pliance, the protection of cultural and
natural resources, other interests of
the United States, and local laws and
regulations.

§429.30 May use authorizations be
transferred or asslg'ned to others?

Your use authorization may not be
transferred or assigned to others with-
out prior written approval of Reclama-
tion, unless specifically provided for in
your use authorization or'as provided
under subpart H of this part for exist-
ing private exclusive recreational and
residential uses. Should you wish to
transfer or assign your use authoriza-
tion to another individual or entity,
you must contact the Reclamation of-
fice that issued your use authorization
prior to taking such action.

Subpart H—Prohibited and Unau-
thorized Uses of Reclamation
Land, . Facilities, and
Waterbodies

§429.31 What uses are prohibited on
Reclamation land, facilities, and
waterbodies?

(a) . Reclamation prohibits any use
that would not comply w1th part 423 of
this chapter.

(b) Reclamation prohibits any use
that would result in new private exclu-
sive recreational or residential use of
Reclamation land, = facilities, or
waterbodies as of the effective date of
this part. Improvements that are with-
in the terms and conditions of an exist-
ing authorization will not be consid-
ered new private exclusive recreational

~or residential use.
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§429.32
currently authorized existing pri-
vate exc l.lSlVe recreatlonal or resi-

dential uses?

The administration and potential re-
newal of use authorizations, existing as.

of January 1, 2008, for private exclusive
" recreational or residential uses of Rec-
lamation land, facilities, and
waterbodies, as defined in this part,
will be administered in accordance
with the following requirements.

. (a) Existing private exclusive rec-
reational or residential uses must be

compatible with public needs and with

~ authorized project purposes, project op-

erations, safety, and security. A review
of whether existing private exclusive
recreational or residential uses is com-
patible with public needs and author-
ized project purposes, project oper-
ations, safety, and- security will be

made at least once every 20 years, ex-.

cept where part 21 requires a more fre-

- quent review.

(1) Reclamation will only make final
determinations regarding .the compat-
ibility of existing private exclusive rec-
reational or residential uses with pub-
lic needs or project purposes through a
public process involving one or more
public meetings. Examples of such pub-
lic processes include resource manage-
ment plan development, recreation de-
mand analysis studies, and project fea-
sibility studies. _

(2) Reclamation will notify in writing

7 all potentially affected holders of ex- -

isting authorizations for private exclu-
-8ive recreational or residential use re-
-garding the opportunities for public
participation when any action is pro-
. posed that could lead to an incompa.ti-
bility determination.

(3) Determinations that existing pri-
vate exclusive recreational or residen-
tial uses are not compatible with pub-

lic needs will be published in the FED-.

ERAL REGISTER.
(4) If a determination of 1ncompat.i—

bility with public needs is made, af- .

fected use authorizations may be ex-
tended up to 5 years from the date of
publication in the FEDERAL REGISTER,
if the Regional Director determines
that such extension is necessary to the
fair and efficient administration of this

part.

How will Reclamation addresa '

§429.32

(b) Reclamation will conduct a com-
pliance review of all existing private
.exclusive recreational or residential
uses at least once every 5 years to de-
termine if the following criteria are
being met: .

(1) Environmental requlrements,

'(2) Public health and safety require-
ments; and )

(3) Current in financial obligations to
Reclamation. ‘
(c) Reclamation 'will provide the
holder of the use authorization with a
written report of the results of the -
compliance review by certified mail,
return receipt requested. The report
will state whether the existing wuse
meets the required criteria listed in
paragraph (b) of this section and will
list any deficiencies that can be cor-
rected. A minimum of 90 days will be
provided to make corrections identified
in the report. Failure to correct the de-
ficiencies within the time provided in
the report will result in termination of

the use authorization.

(d) In addition to the compliance re-
views described above, Reclamation
will initiate a review of the existing
private exclusive recreational or resi-
dential uses for compliance with the
required criteria listed in paragraph (b) -~
of this section at least 6 months prior
to the expiration date of the existing
use authorization. Reclamation will
provide the holder of the use authoriza-
tion with a written report of the re-
sults of the compliance review results
by certified mail, return receipt re-
quested. The report will state whether
the existing use meets the required cri-
teria under this section as applicable
and will list any deficiencies that must
be corrected prior to a renewal of the
use authorization. A minimum of 90
days will be provided prior to the expi-
ration of the permit to make correc-
tions identified in the report. In addi-
tion, this report will serve as a re-
minder that it is time to seek renewal
of the use authorization and provide in-
‘formation on the process that needs to
be followed.

(e) Reclamation must be notlfied in
advance by certified mail, return re-
ceipt requested, of any transfers of use
authorizations for existing private ex-
clusive recreational or residential uses.
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(f) Any renewal of use authorizations
for existing private exclusive rec-
reational or residential uses of Rec-
lamation land, facilities, and
waterbodies will not exceed 20-year
terms. Any such renewals will be sub-
ject to the. periodic reviews described
in paragraphs (a) and (b) of this section
and these reviews could potentially re-
sult in the termination of the use
agreement prior to the end of the term

of years.
* (g) Upon non-renewal or termination
of a use authorization for an existing
private exclusive recreational or resi-
dential use of Reclamation land, facili-
ties, and waterbodies, the grantee will

remove any improvements from +the-

site within 90 days from the date of ter-
mination or non-renewal of the use aun-
thorization. The grantee will return
the property as near as possible to its
original undisturbed condition. Any
property not removed within 80 days
may be removed by Reclamation at the
expense of the prior grantee.
. (h) Renewal decisions of use author-
izations. for existing private exclusive
recreational or residential uses located
on Reclamation land, facilities, and
waterbodies will be made by the Re-
gional Director. If the Regional Direc-
tor determines that deficiencies identi-
fied under paragraph (d) of this section
cannot be corrected prior to the expira-
tion date of the use authorization, the
use authorization may be extended for
a period not to exceed 6 months.

(i) Requests for the renewal, exten-
sion, or reissuance of use authoriza-
tions for private exclusive recreational
or residential uses that expired and
were not renewed prior to the effective
date of this part and were not renewed
or are subsequently not renewed or ter-
minated under the procedures of this
section will be considered requests for
uses prohibited under §429.31 and will
not .be approved. Conversely, requests
for the renewal, extension, or
reissuance of use authorizations for

private exclusive recreational or resi--

.dential uses that were in existence on
the effective date of these regulations
and that are in compliance with all re-
quirements of the applicable use au-
thorization at the time a request is
made will not be considered requests
for uses prohibited under §429.31. Re-
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quests for renewal, extension, or
reissuance of use authorizations for
private exclusive recreational or resi-
dential uses must be made by submit-
ting Form 7-2540 as stated under
§429.10(b) and in compliance with sub-
part D of this part.

(j) Unauthorized existing private ex-
clusive recreational or residential uses
will be administered under §§429.31 and
429.33 and part 423 of this chapter.

§429.33 What are the consequences for
. using Reclamation land, facilities,
and waterbodies without authoriza- -
tion?

(a) Reclamation may seek to collect
the following: : '

(1) All administrative costs incurred
by Reclamation in resolving the unau-
thorized use; )

(2) All costs of removing structures,
materials, improvements, or any other
real or personal property;

(3) All costs of rehabilitation of the
land, facilities, or waterbodies as re-
quired by Reclamation.

(4) The use fee that would have ap-
plied had your use been authorized

from the date your unauthorized use

began;

(5) Interest accrued on the use fee
from the date your unauthorized use
began as specified in paragraph (a)(4) of
this section; and

(6) The interest charge rate shall be
the greater of either the rate pre-
scribed quarterly in the FEDERAL REG-
ISTER by the Department of the Treas-
ury for application to overdue pay-
ments or the interest rate of 0.5 per-
cent per month. The interest charge
rate will be détermined as of the due
date and remain fixed for the duration
of the delinquent period. :

(b) As an unauthorized user, you will
receive a written notice in which Rec-
lamation will outline the steps you
need to perform to0 cease your unau-
thorized use.

(c) If appropriate, you will receive a
final determination letter detailing the
applicable costs and fees, as set forth
under paragraph (a) of this section,
which must be paid to Reclamation for
your unauthorized use. Payment must
be made within 30 days of receipt of
this letter unless Reclamation extends
this deadline in writing. Failure to
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‘make timely payment may result in
administrative or legal a.ctlon being
taken against you.

(d) Reclamation may determine that
issuing a use authorization to you for
an existing unauthorized use is not ap-
propriate; and may deny future use ap-
plications by you because of this be-
havior. As noted at §429.15, use author-
izations are always issued at Reclama-
tion's discretion. .

(e) If, however, your unauthorized
use is deemed by Reclamation to be an
unintentional mistake, consideration

may be given to issuing a use author- -

ization provided that you qualify and
meet the criteria at §429.14; and, in ad-
dition to the normal costs, you agree
to pay the following:

(1) The use fee that would have been
owed from the date your unauthorized
use began; and

(2) Interest accrued on the use fee
from the date your unauthorized use
began as specified in paragraph (f)(l) of
this section.

(f) Under no clrcumsta,nces will your
unauthorized use or payment of monies
to the United States in association
with an unauthorized use either:

(1) Create any legal interest or color
of title against the United States; or

(2) Establish any right or preference
to continue the unauthorized use.

(g) Under part 423 of this chapter, un-
authorized use of Reclamation land, fa-

cilities, or waterbodies is a trespass’

against the United States. You may be
subject to legal action including crimi-
nal prosecution as specified under
§423.71.

Subpart I—Decisions and Appeals

§429.34 Who is the decisionmaker for
Reclamation’s final determinations?

(a) The appropriate Regional Direc-
tor, or the Regional Director's des-
ignee, makes any final determination
associated with an action taken under
this rule and will send that final deter-
mination in writing to you by mail.

(b) The. Regional Director’s final de-

termination will take effect upon the

date of the final determination letter,

§429.37

§429.35 May I appeal Reclamation’s
final determination?

(a) Yes, if you are directly affected
by a final determination, you may ap-
peal by writing to the Commissioner
within 30 calendar days after the post-
mark date of the Regional Director's
determination letter.

(b) You have an additional 30 cal-
endar days after the postmark of your
written appeal to the Commissioner
within which to submit any additional
supporting information. .

(c) The Regional Director’s final de-

termination will remain in effect until

the Commissioner has reviewed your
appeal and provided you with that deci-
sion, unless you specifically request a

' stay and a stay is gra.nted by the Com- -

missioner.

§429.36 May .I" appeal the Commis-
sioner’s decision?

(a) Yes, you may appeal the Commis-
sioner’s decision by writing to the Di-
rector, Office of Hearing and Appeals
(OHA), U.S. Department of the Inte-
rior, 801 North Quincy Street, Arling-
ton, Virginia 22203.

(b) For an appeal to be timely, OHA
must receive your appeal within 30 cal-
endar days from the date of mailing of
the Commissioner’s decision. Rules’
that govern appeals to OHA are found
at part 4, subparts B and G, of this
title.

(¢) Notwithstanding the provisions of
§4.21(a) of this title, the Commis-
sioner’s decision will take effect upon
issuance and remain in effect unless
you specifically request a stay and a
stay is granted under §4.21(b) of this
title.

§429.37 Does interest accrue on mon-
ies owed to the United States dur-.
ing my appeal process?

Except for any period in the appeal
process during which a stay is then in
effect, interest on any nonpayment or
underpayment, as provided in
§429.33(a), continues to accrue during
an appeal of a Regional Director's final
determination, an appeal of the Com-
missioner’s decision to OHA, or during
judicial review of final agency action.
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EXHIBIT |

FEDERAL REGULATIONS AND GUIDANCE

This section lists the Federal Regulations and guidelines that provide Reclamation with the authority and
guidance to perform the agency mission of fulfiliing its obligations for water delivery, water-
conservation, water recycling and reuse, power generation, and protecting natural and cultural
resources. These regulations and guudehnes also provide the authority necessary for management of

Federal lands and resources.

Reclamation Act of 1902 (Chapter 1093, 32 Stat. 388)
This act set aside funds for the construction and mamtenance of irrigation projects.. This act establlshed

the Bureau of Reclamation to administer the program.

Federal Migratory Bird Treaty Act (MBTA) of 1918 (16 USC, Sections 703-712)

The MBTA prohibits the take, harm, or trade of any migratory bird species and requires that all agencies
have a policy in place to prevent harm to such species as a result of the agency’s actions. An
amendment in 1972 included_ owls, hawks and other birds of prey into the MBTA.

Fish and Wildlife Coordmatlon Act of 1934
This act requires consultation with the U.S. Fish and Wildlife Serwces (USFWS) and state agencies -

whenever the waters or channels of a body of water are modified by a department or agency of the
U.S., with a view to the conservation of wildlife resources. The act provides that land, water, and
mterests may be acquired by Federal construction agencies for wildlife conservation and development

Reclamatlon Pro;ect Act of 1939 (43 US Code [USC], Section 485)
This act provided a feasible and comprehensive plan for the variable payment of construction charges

on United States reclamation projects, to protect the investment of the United States in such projects.

Federal Water Project Recreation Act of 1965 (PL 89-72) _
- This act requires that recreation and fish and wildlife enhancement be given full consideration in Federal

water development projects. The act authorizes the use of Federal water project funds for land
acquisition in order to establish refuges for migratory waterfowl and authorizes the Secretary of the
Interior to provide facilities for outdoor recreation and fish and wildlife at all reservoirs under the

Secretary’s control, except those within National Wildlife Refuges. .

National Historic Preservation Act of 1966 (NHPA) (16 USC< Sections 470-470x-6)

This law requires Federal agencies to consider historic preservation values when planning their activities.
Each Federal agency must establish a preservation program for identifying, evaluating, and protecting
properties under its ownership or control that are eligible for listing on the National Registry of '

- Historical Places (NRHP).

In the section 106 process Federa'l agencies must identify historic properties that may be affected by its
actions, evaluate the proposed actions affects on the property, and explore ways to avoid or mitigate

those effects



National Environmental Policy Act of 1969 (NEPA) (42 USC, Section 4321 et seq.)

Federal agencies must consider the environmental consequences of proposed major actions. The spirit
and intent of NEPA is to protect and enhance the environment through well-informed Federal decisions,
based upon sound science. NEPA is premised on the assumption that providing timely information to
the decision maker and the public concerning the potential environmental consequences of the
proposed actions would improve the quality of the Federal decisions. The NEPA process includes the

. systematic, interdisciplinary evaluation of potential consequences expected to result from implementing

a proposed action.

Federal Bald Eagle Protection Act (16 USC, Sections 668-668d) ,
This act prohibits persons within the United States from possessing, selling, purchasing, offering for sale,

transporting, exporting or importing any bald eagle or golden eagle alive or dead, or any part, nest, or
~ egg. : _

Clean Water Act of 1972 (CWA) (PL 92-500) (33 USC, Sections 1251 et seq.) and implementing
~ Regulations (33 CFR, parts 320-330, 335-338, and 40 CFR, parts 104-140, 230-233, 401-471)

The CWA is the law for which most U.S. Army Corp of Engineers (USACE) permits are issued for
discharging fill into wetlands. Most of the CWA addresses water pollution, which is the purview of the
U.S. Environmental Protection Agency (EPA). Responsibility for disposing of dredged materials was
delegated to the USACE because of its historic role in that arena, but the EPA still maintains ultimate
responsibility for overseeing the program. USACE and EPA regulations are often referred to as Sectwn
404 guidelines. The point of contact for Section 404 permit issues is the USACE. States may adopt
administration of parts.of the CWA but the USACE and EPA continue to provide program oversight.

Executive Order 11593: Protection and Enhancement f the Cuitural Environment (1/15/71)
This order requires Federal agencies to inventory historic properties on Federal lands and to document
properties altered or demolished through Federal actlons

Federal Endangered Species Act of 1973 (ESA) (16 USC, Sections 1531- -1544) and Implementmg

Regulations (50 CFR, parts 17, 401-424, 450-453)

All Federal agencies, in consultation with the Secretary of the Interior, must take all necessary
~precautions to ensure that their actions do not jeopardize federally listed endangered or threatened

species or destroy or degrade their habitats. The ESA provides a program for the conservation of -

threatened and endangered plants, animals and their habitats in which they are found. Itis designed to -
- protect critically imperiled species from extinction due to “the consequences of economic growth and

development untempered by adequate concern and conservation”.

‘ Rehabilitation' Act of 1973 (29. USC, Section 794) -
This law requires that access to Federal facilities be provided for persons with disabilities.

~ Executive Order 1190: Protection of Wetlands (5/25/77)
This order requires agenc:es to minimize destruction of wetlands when managing lands, administering

Federal Programs, or undertaking construction activities. Agencies are required to consider the effects
of such Federal actions on the health and quality of wetlands. , :

Federal Cave Resource Protection Act of 1988 (16 USC, Sections 4301-4309)



This act requires inventory of significant caves on Federal lands, implementation of the management of
measures, and to provide certain protections of cave resources. The act requires that significant caves
be considered in resource management planning and that the public be invited to participate in the

planning process.

The act provides for the issuance of permits for collection or removal of cave resources and identifies
criminal and civil penalties for conductmg prohibited acts.

American with Disabilities Act of 1990 and 1995 ‘
This law requires that States, counties and local governments provide accessibility to all facilities for

persons with disabilities. Federal, state and local agencies are to provide “a similar opportunity for
persons with disabilities to enjoy outdoor recreation facilities and to share similar experiences”. The
U.S. Department of Justice was charged with enforcement of this law.

Regulations were amended in 2005 and 2008 by the Department Justice through the American Board of
Architecture and Design to provide access to trails, walkways and outdoor recreation facilities providing
for those with disabilities that confine them to wheel chairs and motorized mobile units. Future
recreation facilities are to be designed and developed utilizing a “universal standard” that will provide
those with disabilities to enjoy a similar experience than those with no disability.

Reclamation Recreation Management Act of 1992 (PL 102-575) _
This act amends the Federal Water Project Recreation Act of 1965 to “provide for the development, use,

conservation, protection, enhancement, and management of resources on Reclamation lands”.

This Act permits Reclamation to prov'ide cost-share opportunities with non-Federal recreation partners
(e.g. state, county, local governments, special districts); to assist in planning, development, operation,
maintenance, and replacement of recreation and fish and wildlife resource facilities at partner managed

Reclamation project recreation areas.

~ The non-Federal partner is required to have the capability to provide at least 50 percent of the cost of

the project and provide up-front funding for planning‘activities,'services and facilities that are open to
the general public. The non-Federal partner must show the capability to provide at least 50 percent of
the costs incurred in long-term 6perations and maintenance (O&M) of facilities.

Executive Order 13112: Invasnve Species (2/3/99)
This order requires Federal agencies to prevent the introduction of invasive species and to provide for

their control and to minimize the economic, ecological, and human health impacts that invasive species

cause.

Law Enforcement Authority: 2001 (PL 107-69) |
Allows Reclamation to enforce laws on its lands and facilities using law enforcement services with other

Department of the Interior agenc:es or contracting with.other Federal, state or local law enforcement
orgamzatlons

Clean Air Act (CAA) Reauthorized 2006 (42 USC, Sections 7401 et seq.)

The CAA is the principal Federal law protecting air quality in the United States. The CAA regulates air
emissions from area, stationary, and mobile sources. Under this law, the National Ambient Air Quality
Standards are established for each state in order to protect public health and the environment (EPA



2008). The CAA requires states to develop and implement plans, describing how they will attain the
Ambient Air Standards in accordance with 40 CFR 52.220. ‘

Executive Order 13443: Facilitation of Hunting Heritage and Wildlife Conservation (8/02/07)

This order directs Federal agencies with programs and activities that have a measurable effect on public
land management, outdoor recreation, and wildlife management including the Department of the
Interior to facilitate the expansion and enhancement of hunting opportunities and the management of

game species and their habitat.

STATE OF CALIFORNIA REGULATIONS AND GUIDANCE

This section lists the Regulations and guidelines that provide California State Parks with the authority
and guidance to perform the agency mission of providing for the health, in_spiratibn_and education of the
people of California by helping to preserve the state's extraordinary biological diversity, protecting its
most valued natural and cultural resources, and creating opportunities for high-quality outdoor

recreation.



Line 1.
Line 2.

Line 3.
Line 4.
Line 5.

Line 6. .
Line 7.

Line 8.

Line 9.

Line 10.
Line 11.
Line 12.
Line 13.
Line 14.

Line 15.
Line 16.
Line 17.

Line 18.

Line 19.
-Line 20.

Line 21.

ExviaiT J

RESERVE FUND ANNUAL RECONCILIATION

Enter the amount from Schedule A, Line 1.
Enter amounts authorized in the contract or
will be the amount shown on Schedule I, Line 21.

Subtract Line 2 from Line 1 and enter the amount.

Show the percentage amount stated in the contract or contract amendment.
Multiply Line 3 by 4 and enter the amount.

Specify other calculations used in determining reserve fund fees.

Add Line 5 and Line 7 and enter the amount. :

Insert the ending balance from Schedule N, Linel3, from the preceding year.
Show the actual deposits made in the current accounting year.

Show the actual expenditures made in the current accounting year.

Show the interest income reported for this account in the current accounting year.
Show the bank charges reported for this account in the current accounting year.
Add Lines 8, 9, and 11, subtract Lines 10 and 12, and enter the amount.

If Line 13 has a positive balance and these funds are already obligated to another
project, list the projects along with the amount of money obligated to each '
project. ‘ . '
Show the amount of money that is not obligated for projects.

Add Lines 14 and 15 and enter the amount.

permit. In most circumstances, this

List the deposits made in the current accounting year that were accruals due in the

past calendar or fiscal year.

List deposits made in the current accounting year that are for péyments of current

year special account liabilities.
Add Lines 17 and 18 and enter the amount.
List the accrued liability the Concession Contractor has on the current year

deposits. '

Add Lines 18 and 20 and enter the amount.




Year Ending:

Concession Contractor
Reserve Fund Annual Reconciliation SCHEDULE N

1 Gross Revenues (Schedule A, Line 1) oo
2. Less-Adjustments to Gross REVENUES .........ooorurnmnmrmisrreeees e
3. Gross Revenues Subject to Reserve Fund Calculation.........coeevvvvieeeeen
4. Reserve Fund Percentage Rate .............cooveniiiiniene e rreae e e, . %
5. Amount Due Reserve FUN ..., ‘

Other Method (Specify Calculation)
6. ) '
7 Accrued Amount Due to Reserve Fund for Current Year .......c.c.ocoenmeueeees eeeeeren— s : .

. Reserve Fund Combined Cash Reconciliation

Balance in Reserve Account from Prior T TSROSO PRSP UPSSPPTPTE DR e
9. Plus: CUTent Year DEPOSIS ........ccovewurerimmsmmsmisciismmmssissnss s e '
10. Less: Current Year Expenditures (Must also complete Schedule O).......ccocimeeiiinininnes
11.  Plus: Current Year IEEIESE oo ooososeeeeeesesssesssess s ceemms s T o :
12.  Less: Current Year Bank Charges.........ooemeerissecees e et ers e snaenes
13. Balance in Reserve Fund at Year End (Should equal Schedule B, Line16) ....occoverunrnee e _ .
Allocation-of Line 13 :
14.  Encumbered Balances (List Projects and Amounts)
15.  Unencumbered Balance.............. [OOSR e :
16. TOTAL - Add‘lines 14 and 15 (Should equal Line 13 @DOVE) .....occeuviiviminrucmrimenmsmsmmeeres -

Déposit Reconciliation :

17. Reserve Fund Deposits for Prior Year LiabilitieS ..c.vvvvevreresriceceneeininnnies e
18.  Deposits for Current Year Liabilities ......ovvveercimimininneniiiinn SO ......... ' o
19. TOTAL - Add Line 17 and Line 18 (Should equal Line 9 above) ......... e e peneesteeneas :
20. Accrued Liabiliiy Not Yet Deposited for CUTent Year. ..o :

21.  TOTAL - Add Line 18 and Line 20 (Should equal Line 7 above) ...... et ea e aa et




RESERVE FUND EXPENDITURES

Linel. Column1. List the project number of each reserve fund project.

Column 2. List expenditures from reserve fund by locations or site in date order.
Column 3. List amount spent on each specific project.

Column 4. Show the percentage amount of completion for ‘the overall project.
Note: The listing of expenditures is to be s
to be lumped together. Terms that will no
and Leasehold Improvements. o

pecific for each individual item. Expenditures are not
t be acceptable will include Building Improvements



Concession Contractor Year Ending:
Reserve Fund Expenditures SCHEDULE O

:1. List Expenses and Expenditures from Reserve Fund made in the Current Year. (Should Equal Schedule N, Line 10.)
. Current Estimated
Project Year Percent
Number »Déscription of Project Expenditures Complete
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Activity
Use of Récreation »

Area

Entrance Fee-

Parking Fee

. Day Use

Camping

RV Hook-ups
Boat Launch -

Miscellaneous
limited to:

Sanitary Dump Station
Extra.Vehicle Fees
Shower‘F_ees

Pet Fees -

Concessions

EXHIBIT L
FOLSOM/AUBURN PROJECT AREAS

TYPES OF AUTHORIZED ACTIVITY FEES

Py_lrbgose

Activities associated with the use of recreatlon facilities within a park or
recreation area.

Admission to the park.

Daily fee charged for use of a designated pabr‘king area while visiting a recreation

area or facility.
Daily Use for pfcnicking, hiking, biking and other similar activities

Occupancy of site intended for overnight visitation not to exceed
14 days. Sites may be developed, floating or primitive.

Permits RV’s to connect to utilities such as water, wastewater, and electricity

Daily launching of boat, Jet ski, Kayak, or canoes.

Activities that support or impact recreation operations. May include but are not

Use of RV Dump Station
Permits parking of additional vehicles

Fee associated with the use of showers

* Permits visitors to bring pets other than service dogs to the recreation area

“Concessions are intended to provide a service or services tokpark visitors that go ’

beyond those normally provided by a government agency. Concession
opportunities can be either long term or seasonal in nature, dependent upon
the visitor demand and other factors. Environmental review may be required

~ prior to award of a concessions contract. Concession opportunities include, but

are not Ilmsted to:



Marina
' Guide/Outfitters
Watercraft Rental -

Repair Services :

Food Services

Equestrian

SgeciaI'Use[Even_ts :

Wedding

Training
~ Fishing Tournaments

Group Picnics
Group Camping

Photography/Filming

Operation of facilities for boat mooring, stoie, boat rental, restaurant, fuel sales
and other amenities deemed appropriate.

Includes fishing, white water rafting, kayak tours, instruction and other similar
activities :
Either long term or seasonal, includes rental services for motorized and non-

motorized boats. Contracts awarded usually for one or more years.

Concessions for operations of marine repair services. Though usually associated
with marina operations, it may be separate concession activity. Repair services
may include marine repairs of boats, motors and boat towing or other similar

" services.

Either long term or seasonal,' includes restaurant or food.cart services. Foods
may be either prepared or pre-packaged. Contracts awarded usually for one or

more years.

Concession for equestrian-related activities including ridlng stables, equestrlan
events, horseback riding instruction and other similar actlvmes

Special Use or Special Events are usually short term uses or events of one to
three days for a specific activity. Fees are normally tiered based upon size of
event, such as numbers of people or boats involved. Special Use/Events may
involve assistance from park staff for coordination and management of -
recreation facilities while the event occurs. Events may require environmental
review and concurrence from Reclamation based upon the size or type of event
planned. Events may or may not require short term exclusive use of Recreation
Facilities. Special Events may include but are not limited to the following:

.Outdoor event which may involve exclusuve use of Recreation Facmtles orgroup

sites.

Private Instruction or specialized training for Athletic or Competitive events
Scheduled fishing event involving either boating or shoreline fishing

Cdmpahy, family or organizational group‘pienics,rDay Use with no 6vernight
camping involved '

Company, family, or organized groups staying one or more nights for the
purpose of camping in the Recreation Area.

Photography or Filming of events and/or natural resources usually lasting from

one to three days



May be temporary parking for off-site events such as school activity or other

Parking/staging
similar events. Provide short term parking for large equipment or vehicles
associated with an event.

Whitewater Rafting Short term event usually lasting one to three days and which may reoccur
through the rafting season.

Equestrian Outdoor event including trail rides, horseback riding competitions and other

similar activities. Events are usually one to three days in length. Events usually

involve parkmg/stagmg impacts.

Athletic/Competitive Event Examples include Triathlons, Cross- country races and bicycle
competitions. May lnclude Start/Finish line celebration, often requires set-up
and take down before or after normal working hours or spanning several days.

These events may involve temporary road and recreation facility closures.

- Land Use AuthorizationSpecial Use Events or other activities WhICh do not fit within the above criteria
-and which use Reclamation lands or waters must comply with land use

authorizations per 43 Code of Federal Regulations Part 429.

" Applicant would be responsible for all costs incurred by the State and
Reclamation iincluding environmental review (if required), cbst of staff -
coordination for event, cost for use of facilities and/or lands, costs associated
with temporary alteration of public access (if required), and all entrance,
parking, camping or other day use fees associated with the recreation facilities.
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